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This section of the FEDERAL REGISTER
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 708b

Mergers of Federally-Insured Credit
Unions; Voluntary Termination or
Conversion of Insured Status

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: The National Credit Union
Administration (NCUA) is issuing final
revisions to its rule on credit union
mergers, federal share insurance
terminations, and conversions from
federal share insurance to nonfederal
insurance. The final rule establishes
disclosure requirements to ensure that
members have the opportunity to be
fully and properly informed before they
vote on whether to convert from federal
insurance to nonfederal insurance. The
rule provides protections to members
who may lose federal insurance because
they have large insured accounts at two
federally-insured credit unions that are
merging or they have term accounts at

a federally-insured credit union that is
converting to nonfederal insurance. The
rule also requires merging credit unions
to analyze the premerger requirements
imposed on credit unions by the Hart-
Scott-Rodino Act and provides other
miscellaneous updates to the existing
rule governing credit union mergers,
terminations, and conversions of share
insurance.

DATES: This rule is effective February
23, 2005.

FOR FURTHER INFORMATION CONTACT: Paul
Peterson, Staff Attorney, Division of
Operations, Office of General Counsel,
at the above address or telephone: (703)
518—-6540.

SUPPLEMENTARY INFORMATION:

A. Background

The Federal Credit Union Act (Act)
authorizes the NCUA Board to prescribe
rules regarding mergers of federally-
insured credit unions and changes in
insured status and requires written
approval of the Board before one or
more federally-insured credit unions
merge or before a federally-insured
credit union terminates federal
insurance or converts to nonfederal
insurance. 12 U.S.C. 1752(7), 1766(a),
1785(b), 1785(c), and 1789(a). Part 708b
of NCUA'’s rules addresses the merger of
federally-insured credit unions and the
voluntary termination or conversion of
federally-insured status. 12 CFR part
708b.

The Board has a policy of continually
reviewing NCUA regulations to ‘“update,
clarify and simplify existing regulations
and eliminate redundant and
unnecessary provisions.” NCUA
Interpretive Ruling and Policy
Statement (IRPS) 87—2, Developing and
Reviewing Government Regulations. As
a result of the NCUA’s 2003 review, the
Board determined that part 708b should
be updated and modernized. In July
2004, the Board published its proposed
amendments for a 60-day public
comment. 69 FR 45279 (July 29, 2004).

NCUA received 88 comment letters on
the proposed rule. The comments came
from a variety of sources, including state
supervisory authorities (SSAs), credit
unions (federal and state chartered;
federally and privately insured), credit
union trade organizations, credit union
consultants, a law firm, a private share
insurer, and members of Congress.
Almost all the commenters commented
on the share insurance conversion
portion of the proposal. A few of the
commenters also commented on the
merger portion of the proposal.

The majority of the commenters
objected to various portions of the
proposed share insurance conversion
rule. About ninety percent of the credit
unions submitting comments objected to
various portions of it. Most of the
commenting credit union leagues and
trade organizations also object to the
rule, while two support it. Six members
of Congress wrote in general objection to
the rule, while two wrote in general
support of the rule. Three SSAs wrote
in general objection to the rule, while
one wrote in support. A private share
insurer, American Mutual Share

Insurance Corporation (ASI), objects to
the rule.

B. General Comments About the
Proposed Rulemaking

Several commenters supported the
proposed amendments to the share
insurance conversion part of the rule,
particularly the changes in disclosures
and increased NCUA oversight of share
insurance communications. These
commenters generally thought the
proposal would result in credit union
members receiving more accurate
information when voting on
conversions.

Many commenters complained about
the proposed rulemaking as it relates to
share insurance conversion. Some of the
general themes of the commenters who
object to the rule are that: NCUA does
not have the legal authority to approve
or disapprove conversions to private
insurance; NCUA is in a conflict of
interest situation and is improperly
regulating the private share insurer;
NCUA is undermining the dual
chartering system because it is
regulating in an area that is the province
of state regulators; NCUA is confusing
its role as insurer and regulator and this
rulemaking is proof that the functions
should be separated; and NCUA has not
provided sufficient information about
problems with the current conversion
process. These commenters believe no
rulemaking is necessary.

The NCUA Board disagrees with
many of these comments about the
proposed share insurance conversion
rulemaking. First, the Act charges the
NCUA Board with approving or
disapproving conversions of federally-
insured credit unions to ‘“noninsured
credit unions,” and the Act defines a
noninsured credit union as any credit
union that does not have federal
insurance, to include uninsured and
privately insured credit unions. 12
U.S.C. 1752(7), 1785(b)(1)(D). Second,
this proposed regulation does not
regulate private insurance or private
insurers. The Act charges NCUA with
ensuring that the needs of credit union
members are met during share insurance
conversions and terminations. 12 U.S.C.
1785(c). This rulemaking is about
ensuring that members have accurate
information. Third, the rule
acknowledges the participation of the
SSAs in the conversion process. Since
federal law assigns an approval function
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to NCUA, however, the regulation of
conversions is not the sole province of
state regulators. Accordingly, the
proposed rulemaking does not
undermine the dual chartering system.
Fourth, federal law places both safety
and soundness and consumer protection
responsibilities on NCUA. The Board
believes these responsibilities are not in
conflict and this rulemaking does not
evidence a need to separate NCUA’s
“insurer” and ‘“‘regulator” functions.

The Board appreciates the requests of
some commenters for more information
about the need for this rulemaking,
particularly the need for increased
disclosures and oversight of
communications to members during the
share insurance conversion process.
Additional information on that aspect
appears in Section C of the
SUPPLEMENTARY INFORMATION. Some
commenters had concerns with
particular provisions in the proposed
rule and the final rule contains several
changes in response to these comments.
Comments on particular provisions and
the associated changes are discussed in
Sections D and E of the Supplementary
Information.

C. The Need for This Rulemaking

Many commenters said they did not
understand why NCUA was proposing
to change the disclosures to members of
credit unions converting to private
insurance and to expand the scope of
communications subject to NCUA
review. As the Board indicated in the
Supplementary Information to the
proposed rule:

The Board is concerned about
communications that credit unions may
make that are intended to influence the
member vote. While a credit union
seeking to convert or terminate may
make its case for conversion or
termination to its members, it may not
do so by misleading, inaccurate, or
deceptive representations. For example,
the Board believes that any discussion
of NCUA insurance, or any comparison
of nonfederal insurance to NCUA
insurance, is inaccurate and deceptive if
it fails to mention the most important
aspect of NCUA insurance: by law, it is
backed by the full faith and credit of the
United States government. Competitive
Equality Banking Act of 1987, Pub. L.
No. 100-86, Section 901, 101 Stat. 657
(1987); Massachusetts Credit Union
Share Insurance Corporation v.
National Credit Union Administration,
693 F.Supp. 1225, 1230-31 (D.C.D.C.
1988) (““The Court concludes that it was
the clear and unambiguous intention of
the Congress to guarantee the resources
of * * * depository institutions with
the full faith and credit of the United

States.”). The Board is also concerned
about representations that state or imply
that it is difficult or impossible to
structure accounts at a federally-insured
institution to obtain more than $100,000
of share insurance coverage as these
representations are also inaccurate and
deceptive.

69 FR 45279, 45280-81 (July 29, 2004).
The Board’s concerns about inaccurate
and misleading share insurance
communications are not hypothetical
but based on actual communications
made by credit unions. Some examples
follow.

Example 1: Misleading comparison
about the relative financial safety of
private insurance and NCUSIF
insurance.

In comparing the safety of private
insurance to the NCUA Share Insurance
Fund (NCUSIF), a credit union stated in
a 2004 communication to members:

Financial safety of a share insurance
program is measured in terms of equity
available to pay a claim. AST’s equity is
the strongest of all national insurers. For
example, the Federal Deposit Insurance
Corporation (FDIC) touts having $1.30
for each $1.00 it insures. The National
Credit Union Share Insurance Fund has
$1.27 as of year end 2001. ASI’s stands
at $1.33 * * * the highest of all.

This statement inaccurately indicates
the equity ratio of the insurance funds
is the main determinant of the relative
safety and strength of the private and
federal funds. While fund equity is
important to a private insurer, which
may have no real alternative source of
funding to pay claims, the comparison
to the NCUSIF fails to take into
consideration factors such as the
relative size of the funds, the relative
risk diversification, available lines of
credit, and, most importantly, the fact
that the NCUSIF is backed by the full
faith and credit of the United States
government. To avoid misleading credit
union members, any comparison of the
safety, strength, or relative claims
paying ability of the NCUA and a
private fund must state that accounts
insured by NCUA are guaranteed by the
United States government and accounts
insured by the private fund are not
guaranteed by the federal government or
by any state or local government. This
fact was not mentioned anywhere in the
credit union’s communication
promoting conversion. NCUA’s view is
that comment about the relative strength
of private insurance funds with the
NCUSIF is per se misleading if it fails
to mention that the NCUSIF is backed
by the full faith and credit of the United
States Government.

Example 2: Misleading statement that
a credit union’s assets are safer with
private insurance.

A credit union made the following
statement to its members in a 2004
newsletter article explaining why its
members were better off with private
insurance than NCUSIF insurance:

If the worst happened, [name of
credit union]’s assets are safer with ASI
deposit insurance. In the unlikely event
that several credit unions failed at once,
[the credit union] could potentially face
greater financial risk with federally
backed deposit insurance than with ASI
private deposit insurance. With federal
insurance, all of [the credit union]’s
reserves (currently $58 million) could
be used to bail out other credit unions.
With ASI private deposit insurance,
only 3% of [the credit union]’s total
assets (currently $19.96 million) could
be used.

(Emphasis in original). This statement is
inaccurate and misleading for the
following reasons.

First, the credit union’s statement that
“[wlith ASI private deposit insurance,
only 3% of [name of credit union]’s total
assets (currently $19.96 million) could
be used” is wrong. In reality, the credit
union’s potential liability is unlimited.
ASI's Standard Primary Share Insurance
Contract (SPSIC) says that ASI requires
an insured credit union to make capital
contributions sufficient to maintain the
normal operating level of its Guarantee
Fund. The SPSIC also says that insured
credit unions do not have to make
contributions or assessments that
exceed 3% of their total assets ‘““unless
otherwise ordered by the
Superintendent of the Division of
Financial Institutions in the Insurer’s
state of domicile.” Further, ASI is
domiciled in Ohio and Ohio law states
that whenever the Ohio SSA or
superintendent of insurance considers it
necessary for the maintenance of ASI’s
normal operating level—a minimum of
one percent—the superintendent ‘‘shall
order” ASI to levy and collect additions
to the capital contributions. Ohio Rev.
Code Ann. §§1761.10(A)(1),
§1761.10(B)(1) (2004). So, contrary to
the statement in the credit union’s
newsletter, if ASI suffered significant
financial losses, there is no 3% limit on
the credit union’s assets subject to
additional levies.

The history of depository institutions
that lack federal insurance provides
another reason why a credit union’s
assets are not safer with private share
insurance. In the event of numerous
failures of privately insured credit
unions, the depositors at other privately
insured institutions, even healthy ones,
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may lose confidence in their institutions
as they hear and read about the failures.
This loss of confidence increases the
withdrawal rate at all privately-insured
institutions, regardless of financial
health. The run on these institutions
may cause a liquidity crisis and forces
them to sell assets. Illiquid assets then
must be sold, often at less than fair
market value, causing significant losses
to these institutions and perhaps even
insolvency. By comparison, the threat of
heavy withdrawals is not significant for
an NCUSIF-insured institution, because
the backing of the full faith and credit
of the United States maintains the
confidence of the depositors in the
safety of their funds and limits the
potential for disastrous runs.

This potential for a run on privately-
insured institutions is not just
theoretical. In 1985, and again in 1991,
private deposit and share insurers in
Ohio, Maryland, and Rhode Island
collapsed. One Ohio Congressman said
the following about the 1985 collapse:

The experience in Ohio and Maryland
demonstrated that once an institution
suffers heavy losses a chain reaction can
begin in which doubt among consumers
about the ability of the [private]
insurance fund to cover the losses can
quickly erode the public’s confidence in
the safety of their money at other
similarly insured institutions and soon
a panic begins * * *. If all the
depository institutions in Ohio and
Maryland had been federally insured,
the outcome would have been different
and consumers would not have gone
through the trauma of thinking they
were wiped out * * *.

131 Cong. Rec. E3979 (daily ed. Sept.
11, 1985) (Statement of Rep. Oakar).
Also, a report on the Rhode Island
collapse stated that:

Public confidence is one of the most
important assets of a deposit insurer.
When the situation at Heritage [a
depository institution in financial
trouble that was insured by the Rhode
Island Share and Deposit Indemnity
Corporation (RISDIC), a private share
insurer] came to light, the public
undoubtedly became more skeptical of
RISDIC and its constituent members.
Withdrawals from some of the larger
institutions further weakened their
reserves. Recognizing the potential
effects of a RISDIC collapse, state
officials encouraged RISDIC institutions
to apply for federal insurance in order
to protect their depositors.

Vartan Gregorian, Carved in Sand, A
Report on the Collapse of the Rhode
Island Share and Deposit Indemnity
Corporation (Brown University, 1991),
p- 105.

Example 3: Misleading statement
about maximizing federal share
insurance coverage.

In comparing the amount of coverage
available from NCUA and ASI, a credit
union made the following statement in
a 2004 communication to its members:

As an ASI-insured member, coverage
on your deposit accounts would
increase from $100,000 per member, as
currently insured by the National Credit
Union Share Insurance Fund (NCUSIF),
to $250,000 per account under ASI.
Instead of members struggling to
structure their savings with us to
maximize their deposit insurance
coverage, as under Federal insurance,
members will be able to have multiple
deposit relationships with [name of
credit union], knowing that each
account is separately insured up to
$250,000!

Credit union members do not have to
struggle to structure their savings to
achieve more than $100,000 of share
insurance coverage at a federally-
insured credit union. Many account
forms can be created easily to increase
insurance coverage, including payable-
on-death accounts, joint accounts, and
IRA accounts.

Example 4: Statements Made By the
Private Insurer.

Credit unions work closely with ASI,
the lone provider of private, primary
share insurance in the United States,
when converting insurance and ASI
mistakenly questions the federal
guarantee that backs the NCUSIF. ASI’s
comment letter to NCUA in this
rulemaking states:

ASI objects to the requirement that
the Notice state: “THIS FEDERAL
INSURANCE IS BACKED BY THE FULL
FAITH AND CREDIT OF THE UNITED
STATES GOVERNMENT.’ There is no
statutory guarantee for the Fund * * *.
The only reference to extending the *full
faith and credit’ to credit union share
insurance is set forth in the 100th
Congress’ "findings,” which are not law
or in any way binding beyond the 100th
Congress.

The Competitive Equality Banking
Act of 1987 (CEBA), referred to in ASI’s
mention of the 100th Congress above,
states that it ““is the sense of Congress
that it should reaffirm that deposits up
to the statutorily prescribed amount in
federally insured depository institutions
are backed by the full faith and credit
of the United States.” Pub. L. No. 100-
86 (1987), § 901. As stated previously,
and contrary to ASI’s assertion in its
comment letter, a federal court found
that this statement is binding.
Massachusetts Share Insurance
Corporation v. National Credit Union
Administration, 693 F.Supp. 1225, 1231

(D.C.D.C. 1988) (““The Court concludes
that it was the clear and unambiguous
intention of the Congress to guarantee
the resources of federal depository
institutions with the full faith and credit
of the United States.”).

As indicated by Congress’ use of the
word “‘reaffirmation” in the CEBA,
NCUA’s insurance program had the
backing of the full faith and credit of the
United States government even before
that 1987 law. The U.S. Department of
Justice (DQJ) has stated that ““a guaranty
by a Government agency contracted
pursuant to a congressional grant of
authority for constitutional purposes is
an obligation fully binding on the
United States despite the absence of
statutory language expressly pledging its
‘faith’ or ‘credit’ to the redemption of
the guaranty and despite the possibility
that a future appropriation might be
necessary to carry out such
redemption.” Debt Obligations of the
National Credit Union Administration, 6
Op. Off. Legal Counsel 262, 264 (1982).
The chief legal officer of the Legislative
Branch has similarly stated that the
“[s]tatutory language expressly pledging
the credit of the United States is not
required to create obligations of the
United States * * *. Rather, when
Congress authorizes a federal agency or
officer to incur obligations, those
obligations are supported by the full
faith and credit of the United States,
unless the authorizing statute
specifically provides otherwise.”
Comptroller General of the United
States, B—277814 (October 20, 1997).
NCUA is a federal agency; it has a
statutory obligation to pay share
insurance claims; and, as a matter of
law, NCUA'’s share insurance obligation
is backed by the full faith and credit of
the United States government.

After reviewing both the
communications made by converting
credit unions and the views stated by
the private insurer about federal
insurance, the Board believes it has
ample reason to engage in this
rulemaking to inform both credit unions
and their members.

Sections D and E below discuss the
specific amendments proposed by the
Board, the comments received on those
amendments, and the treatment of those
proposed amendments in the final rule.

D. Proposed Amendments—Mergers

1. Amendment Related to the Hart-
Scott-Rodino Act

The Hart-Scott-Rodino Act (HSR Act),
15 U.S.C. 18a, requires that parties to
certain mergers or acquisitions,
including credit unions, notify the
Federal Trade Commission (FTC) before
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consummating the merger or
acquisition. Only mergers involving
relatively large credit unions require
HSR filings because merging entities
below a certain asset size are exempt.
Generally, credit unions need not file if
(1) the merging credit union has less
than $50 million in assets or (2) the
merging credit union has from $50
million up to $200 million in assets and
the continuing credit union is below a
certain asset size established by the
FTC. The amendment requires a
merging credit union that has more than
$50 million in assets as reported on its
last call report to inform NCUA in its
merger proposal if the credit union
plans to make an HSR filing and, if not,
why not.

One commenter supported the
amendment, stating it would provide
merging credit unions with an
additional safeguard to ensure they
comply with HSR. One commenter
thought demonstration of HSR
compliance was an unnecessary burden.
This commenter stated that Congress is
considering eliminating this
requirement and, if it does, the agency
would then have to eliminate the
regulation. Another commenter
questioned the practical application of
the HSR filing requirements to credit
union mergers or acquisitions since
such mergers lack “‘significant
anticompetitive effect on the
marketplace.”

The final rule retains the requirement
that merging credit unions with $50
million or more in assets inform NCUA
of whether or not they plan to make an
HSR filing. Merging credit unions must
comply with the HSR Act, and unless
and until the law changes, NCUA wants
to make sure credit unions are aware of
and comply with their HSR
responsibilities.

2. Amendment Requiring Notice to
Members of Potential Loss of Insurance
in a Merger

The Board proposed an amendment to
require notice to members regarding the
potential reduction of account insurance
coverage resulting from the merger of
two federally-insured credit unions.
Two credit unions that are proposing to
merge may have overlapping fields of
membership, and there may be
individuals who belong to both credit
unions. If these individuals have the
same types of accounts at both credit
unions in an aggregate amount
exceeding $100,000, they run the risk of
losing some insurance coverage on their
accounts as a result of the merger. To
ensure these members are aware of the
possible loss of coverage, the
amendment requires the continuing

credit union either: (1) Notify all
members of the continuing credit union
of the potential loss of insurance
coverage from overlapping fields of
membership; (2) notify all individuals
who are members of both credit unions
of the potential loss of insurance
coverage; or (3) determine which
members of both credit unions may
actually have uninsured funds six
months after the merger and notify those
members of the potential loss of
insurance coverage.

One commenter supported the
proposed notification requirements
because of the possible loss of share
insurance due to merger and the
flexibility given to credit unions in the
various ways they could carry out the
notification. Another commenter
opposed the proposed rule, stating that
the notice could have the unintended
consequence of creating anxiety and
uncertainty with regard to the condition
of the credit unions involved and the
perception that members’ deposits are
unsafe.

The final rule retains this provision as
proposed. The Board believes merging
credit unions can craft the notice to the
members in a way that mitigates any
possible anxiety or uncertainty about
the health of the merging credit unions.

3. Amendment Requiring Merging Credit
Unions to Analyze Net Worth Before
and After Merger

The amendment requires merging
credit unions to analyze the net worth
of the two credit unions before merger,
as calculated under generally accepted
accounting principles (GAAP), and
compare those figures with the
estimated net worth of the continuing
credit union after merger. The one
commenter who addressed this proposal
supports it because the board of
directors and management of the two
credit unions must consider this
information before recommending a
merger. The final rule retains this
provision as proposed.

E. Proposed Amendments—Credit
Union Share Insurance Conversions
and Terminations

1. Amendment Requiring Modified and
Additional Share Insurance Disclosures

Section 151 of the Federal Deposit
Corporation Improvement Act of 1991
(FDICIA) added Section 43 to the
Federal Deposit Insurance Act (FDIA).
Pub. L. 102-242 (1991), Section 151(a);
Pub. L. No. 102-550 (1992), Section
1603(b)(2); and 12 U.S.C. 1831t(b).
Section 43 of the FDIA requires, among
other things, that depository
institutions, including credit unions,

that do not have federal account
insurance make conspicuous disclosure
of that fact and its potential
ramifications to their current and
potential account holders in various
media. For example, nonfederally-
insured institutions must make
conspicuous disclosures that “the
institution is not federally-insured, and
that if the institution fails, the Federal
Government does not guarantee that
depositors will get back their money.”
12 U.S.C. 1831t(b)(1).

In a recent report, the U.S. General
Accounting Office (GAO) found that
“many privately insured credit unions
have not always complied with the
disclosure requirements in Section 43
that are designed to notify consumers
that the deposits in these institutions
are not federally-insured.” “Federal
Deposit Insurance Act: FTC Best Among
Candidates to Enforce Consumer
Protection Provisions”, GAO-03-0971,
p. 20 (August, 2003). As the title of the
report suggests, GAO concluded that
FTC is the most appropriate federal
agency to enforce the provisions of
Section 43 with respect to nonfederally-
insured credit unions. NCUA has a
responsibility, however, to ensure that
members of a federally-insured credit
union are fully informed in connection
with a vote to terminate federal
insurance or convert from federal to
nonfederal insurance and believes it is
important that management understands
its disclosure requirements post-
conversion. See 12 U.S.C. 1785(c)(5).
The proposed amendments provided for
revising the requirements in connection
with the membership vote of credit
unions seeking to terminate or convert
from federal insurance, requiring the
credit unions to acknowledge Section 43
and certify they will comply with its
requirements following termination or
conversion.

Federally-insured credit unions
intending to terminate federal insurance
or convert to nonfederal insurance must
first obtain approval from their
members, and part 708b currently
requires credit unions to use certain
language to disclose to members, as part
of the notification of member vote, the
effects of insurance termination or
conversion. The current disclosure
language required by part 708b is
similar to that required by Section 43
following the loss of federal insurance.
The proposal provided for modifying
the part 708b disclosures to make them
more consistent with the Section 43
disclosures and updating the form
notices, ballots, and certifications in
subpart C of part 708b.

The current rule does not contain any
disclosure requirements for
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communications other than the
disclosures contained in the form notice
and ballot. The proposed rule provided
for including the following disclosure
language in a conspicuous fashion in all
share insurance communications: “IF
YOU ARE A MEMBER OF THIS CREDIT
UNION, YOUR ACCOUNTS ARE
CURRENTLY INSURED BY THE
NATIONAL CREDIT UNION
ADMINISTRATION, A FEDERAL
AGENCY. THIS INSURANCE IS
BACKED BY THE FULL FAITH AND
CREDIT OF THE UNITED STATES
GOVERNMENT. IF THE CREDIT
UNION (CONVERTS TO PRIVATE
INSURANCE) (TERMINATES ITS
FEDERAL INSURANCE), AND THE
CREDIT UNION FAILS, THE FEDERAL
GOVERNMENT DOES NOT
GUARANTEE THAT YOU WILL GET
YOUR MONEY BACK.”

This proposed disclosure language
tracks the disclosures required of
nonfederally-insured credit unions by
Section 43(b) of the FDIA after
conversion. 12 U.S.C. 1831t(b). The
proposal required this language be
included in all share insurance
communications whether or not the
communication requires prior NCUA
approval and whether or not the credit
union has made a formal decision to
seek conversion or termination. The
proposed rule also tracked Section 43(b)
by requiring that the disclosure
language be conspicuous. To ensure that
the disclosure catches the attention of
the member, the proposal required the
disclosure be on the first page of the
communication where conversion is
discussed, in capital letters, bolded,
offset from the other text by use of a
border, and at least one font size larger
than any other text (exclusive of
headings) used in the communication.

The final rule adopts the amendments
as proposed, with some modifications in
response to public comments received.
A summary of the public comments and
the Board’s response follows.

Many credit unions submitted a
virtually identical comment about the
proposed disclosures. These
commenters believe that, when
Congress enacted FDICIA in 1991, “it
concluded” that the disclosures only
apply to privately insured credit unions.
These commenters also contend
Congress selected the FTC to regulate
and enforce such consumer disclosures,
not the NCUA, and believe that the
proposed rule is “contrary to the
instructions’ of Congress.

The Board agrees that it is the FTC
that has responsibility for enforcement
of FDICIA and that FDICIA’s provisions
only apply to credit unions after they
convert to private insurance. As NCUA

is charged with the approval of
conversions, its focus is on what occurs
before the FTC assumes responsibility
for enforcement of FDICIA. The NCUA
Board believes it makes eminent sense
for members to receive the same
disclosures about the nature of private
insurance before conversion, when
considering whether to vote for or
against conversion, that they will be
entitled to receive afterward. Further,
the Board believes credit unions may
not be aware of their FDICIA
responsibilities if they choose to convert
given the fact that, as noted in the
previously mentioned GAO report,
many privately insured credit unions
are not complying with FDICIA. The
costs and effects of FDICIA compliance
are also factors credit unions should
consider in making the conversion
decision. Accordingly, the final rule
requires a converting credit union to
inform NCUA that ““it is aware of the
requirements of 12 U.S.C. 1831t(b)” in
lieu of the proposal that would have
required the credit union to inform
NCUA that “it will fully comply with
the requirements of 12 U.S.C. 1831t(b).”

Several commenters support the
proposed amendments to the disclosure
provisions. One of these commenters
states it will help credit union members
make well-informed decisions when
voting on insurance conversion and
termination issues. This commenter
asks that NCUA also consider requiring
converting credit unions to notify their
members of a vote on share insurance
conversion or termination a minimum
number of times and that the notice be
sent by at least two different means: for
example, via a statement stuffer and a
direct letter, along with some other
general notification efforts, such as a
newspaper article or a posting on the
credit union’s website. According to the
commenter, this would help ensure that
credit unions make a good faith effort to
encourage members to vote on
insurance issues and would help avoid
the situation in which a handful of
members decide for all. Another
commenter that supports the proposed
disclosures said NCUA should also
require disclosure of certain information
about the prospective private insurer,
such as the shares insured and the
amount of resources available to
indemnify those shares. This
commenter felt this information and an
evaluation of the prospective insurer by
an independent analyst could be useful
for credit union members to make an
informed decision.

Additional notification requirements
are beyond the scope of the proposed
rule, and the Board does not see a need
at this time for additional notification

requirements. The Act requires that at
least 20% of the members vote, which
mitigates the possibility that a handful
of members will make the decision.
While the Board believes a converting
credit union should undertake to
provide its members as much relevant
and accurate information about the
private insurer as possible, it believes
the amount of information provided is
a decision best left to credit union
management. The Board is only
requiring that the information provided
to members beyond the required
disclosures not be inaccurate or
misleading.

A few commenters believe the
capitalization of “DO NOT approve” on
the proposed member ballot indicates
an NCUA bias towards disapproval.
This was not the Board’s intent and the
final rule removes the capitalization.

One commenter believes the proposed
rule’s requirement that the disclosure,
when posted on the web, must be
visible without scrolling is impossible
to meet, given that a credit union does
not have control over a viewer’s monitor
size or other computer access device,
including hand-held devices. The Board
appreciates this concern. The language
of the final rule has been modified to
require converting credit unions to
make reasonable efforts to make the
disclosure visible without scrolling. If
most of the disclosure is visible on a
standard-size computer screen without
scrolling the Board will consider the
placement of the disclosure as
reasonable.

A few commenters believe that the
current disclosures are already
excessive because members are
“bombarded” with this information
before, during, and after conversion.
The Board disagrees. The Board believes
that, currently, in many conversions the
first communications members receive
about conversion do not contain the
important information in the proposed
disclosures, that the members do not
focus on the fine print in the notice and
ballot when they receive those
documents, and that many members are
not made aware of this information until
after the vote and the conversion are
complete.

ASI commented that the FDICIA-like
disclosure “in the context of a
conversion vote would give the false
impression that privately insured credit
unions are more likely to fail than
federally-insured credit unions.” The
Board does not agree that the FDICIA-
like language gives this impression.
Credit unions can fail, regardless of
whether they are privately or federally-
insured. What the FDICIA language
states is that, if a privately insured
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credit union fails, the federal
government does not guarantee that the
member will get his or her money back.

One commenter described the
proposed disclosures as ‘“draconian,”
and said that “[I]f we were to truly
disclose, then we would have to add
that the reserves of the entire credit
union industry would have to be
depleted before the Federal Government
would step in to make a depositor
whole up to the limits of the insurance
coverage.” The Board disagrees. There is
nothing in federal law that would
require NCUA to deplete the reserves of
the entire credit union industry. In the
unlikely case of catastrophic losses to
the NCUSIF, the Board would go to
Congress for it to fulfill its full faith and
credit pledge before depleting the
reserves of healthy credit unions. This
is exactly what the Federal Savings and
Loan Insurance Corporation did during
the savings and loan crisis.

Many credit unions submitted a
virtually identical comment on the
proposal to amend the current language
in the form notice and ballot to state
that “[tlhe basic federal coverage is up
to $100,000, but accounts may be
structured in different ways, such as
joint accounts, payable-on-death
accounts, or IRA accounts, to achieve
federal coverage of much more than
$100,000.” These commenters believe
the proposed notice and ballot unfairly
incorporates language about achieving
greater federal insurance coverage but
prohibits a credit union from giving its
members any positive information about
private share insurance or the private
share insurer. According to these
commenters, this will leave the
members grossly uninformed. The
Board disagrees with this comment.
Nowhere in the proposed rule does it
prohibit any communication that is not
deceptive or misleading. Subject to this
standard, a converting credit union is
free to provide its members any
information that it wants about the
private insurer, the insurance coverage,
and the reasons for conversion. There is
even a place in the form notice for a
credit union to do this.

One commenter was concerned that,
while the proposed form notice gives
the credit union board an opportunity to
provide its reasons for the proposed
conversion, there is no place on the
ballot to state those reasons. The Board
notes that usually the notice
accompanies the ballot, so there is no
reason to have the reasons for the
proposed conversion stated on the
ballot. If the converting credit union
wishes to amend the ballot, it can seek
approval of the regional director to
include that language.

One commenter objects to the
requirement that the notice list the costs
of conducting the vote and associated
attorney and consulting fees. This
commenter states most of these costs
occur before the vote, and cannot be
avoided by voting against the
conversion. Also, this commenter
believes that much of the cost would be
associated with complying with NCUA’s
rules and it would be unfair to associate
this cost with private insurance. NCUA
believes that members have a right to
know about the costs associated with a
conversion, whether they are incurred
before, during, or after the vote. If the
credit union wants to point out in an
accurate manner that certain costs were
incurred to comply with NCUA'’s
conversion rules, it may do so.

2. Amendment Requiring NCUA To
Review and Approve Certain Share
Insurance Communications

The currently existing part 708b, that
is, as it exists before this final rule takes
effect, requires credit unions to use
specific language in the notice to
members of the pending change in
insurance status and associated ballot.
12 CFR part 708b, subpart C. It also
requires the approval of the regional
director for any modifications to this
language and any additional
communications concerning insurance
coverage included with the notice or
ballot. 12 CFR 708b.303. The regional
director may not withhold approval
unless “it is determined that the credit
union, by inclusion or omission of
information, would materially mislead
or misinform its membership.” Id. The
proposed rule would have retained the
prior approval requirement and the
standard of review, but expanded the
types of communications subject to
prior approval to include all share
insurance communications made during
the voting period. The purpose of the
expanded approval requirement was to
ensure that members are accurately
informed about the ramifications of the
loss of federal insurance coverage and to
avoid the types of inaccurate and
misleading communications discussed
in Section C of this Supplementary
Information.

The Board also proposed to amend
the current rule to clarify the concept of
‘“notice.” Part 708b currently provides
that, when the board of directors of a
federally-insured credit union adopts a
resolution proposing to convert from
federal to nonfederal insurance,
including an insurance conversion
associated with a merger or conversion
of charter, it must provide its members
with written notice of the proposal to
convert insurance and of the date set for

the membership vote. To ensure that
members are adequately informed about
the nature of the insurance conversion,
the proposal, like the current rule,
prescribed specific forms for this notice.
The proposed rule made clear that the
first written communication following
the resolution to convert, made by or on
behalf of the credit union and informing
the members that the credit union will
seek conversion of insurance, is, in fact,
the notice of the proposal to convert and
must be in the prescribed form unless
the regional director approves a
different form.

The Board also proposed to add a
cross-reference to § 740.2 of NCUA’s
advertising regulation, which prohibits
the making of false or deceptive
representations. 12 CFR 740.2. This
cross-reference does not create any new
requirement, but, rather, reminds credit
unions of an important preexisting
obligation.

Several commenters support the
proposed prior approval requirements.
One of these commenters, an SSA,
believes the proposed rule is necessary
to ensure that adequate disclosure is
provided to members before a
conversion vote. This commenter
believes it is not clear that members are
made fully aware of how such a vote
may impact their shares. This SSA
believes the proposed rule will provide
for more standardization in disclosures
and is necessary to ensure that adequate
disclosure is provided to members
before a conversion vote. Another
commenter stated the proposed rule will
help prevent deception of members and
other evasive or misleading practices.

Many credit unions submitted a
virtually identical comment on the
preapproval requirements. These
commenters complained that NCUA
was prohibiting converting credit
unions from providing their members
with any information regarding share
insurance before, during, or after the
voting period, unless the
communications have been pre-
approved by NCUA. These commenters
feel members will not fully understand
the private share insurance option that
they are being asked to vote on.

Several commenters are also
concerned about how the preapproval
process would work. Some of these
commenters state there should be a
procedure for resolving disputes
between the credit union and NCUA
over proposed communications. Some
of these commenters also stated there
should be parameters as to how long the
NCUA may take in the review process.
A few commenters thought there should
be an appeal process, and one of these
commenters stated the state regulators
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should have a role in the appeal
process.

A law firm commenter states that both
the current and the proposed share
insurance conversion rules requiring
prior approval of certain
communications and mandating
disclosures are violations of the right to
free speech under the First Amendment
to the U.S. Constitution.

A few commenters state that the
proposed definition of a share insurance
communication is overbroad. For
example, two commenters contend that
the prior approval requirement in the
proposed rule would apply to internal
communications at a credit union. One
of these questioned if “‘a credit union
would violate the rules if it even
distributed a private insurer’s brochure
to two board members for a
consideration of placing the topic on the
board’s agenda.” Another commenter
supported NCUA'’s formal approval of
changes to the notice and ballot, but
thought that the proposed requirement
to approve other share insurance
communications would require NCUA
approval of individual letters sent in
response to member inquiries if any two
or more of the letters had substantially
the same information.

One commenter complained that
requirement that the notice to members
of the pending conversion and member
vote be mailed to the members not less
than seven days, nor more than 30 days,
before the vote, is too restrictive. This
commenter believes the time period
should be extended from a minimum of
7 days to a maximum of 120 days to
allow sufficient time to obtain the
necessary twenty percent quorum.

One commenter believes NCUA
should not preapprove communications,
but “if a communication is later deemed
incorrect in its facts, then the NCUA can
take the appropriate action.”

The Board disagrees that the proposed
prior approval requirement is a
violation of the First Amendment of the
U.S. Constitution. Share insurance
communications are commercial
speech. While the U.S. Supreme Court
has recognized that some commercial
speech may be protected under the First
Amendment, it generally permits
interference with commercial speech
when the government’s motive is to
prevent false or misleading speech. See
Central Hudson Gas & Electric Corp. v.
Public Service Commission of New
York, 447 U.S. 557, 566 (1980) (“At the
outset, we must determine whether the
expression is protected by the First
Amendment. For commercial speech to
come within that provision, it at least
must concern lawful activity and not be
misleading.”). Here, NCUA is

specifically targeting inaccurate and
misleading commercial speech.

Nevertheless, after careful
consideration of the comments, the
Board has decided to modify the
preapproval requirement as stated in the
proposed rule to a contemporary notice
requirement, as suggested by the last
commenter above. The final rule, as
adopted, allows converting credit
unions to make share insurance
communications without receiving any
prior approval. The converting credit
unions need only provide NCUA a copy
of the share insurance communication
at or before the time it is made. The
definition of share insurance
communication specifically excludes
the forms in subpart C and the final rule
retains the requirement in the prior rule
and as proposed that any modifications
to the forms requires the approval of the
regional director.

The Board is making this change for
several reasons. First, the Board is
sympathetic to the burden a preapproval
requirement puts on a converting credit
union, particularly those credit unions
whose share insurance communications
are straightforward. As noted in the
comments above, the preapproval
requirement injects uncertainty into the
sequence and timing of the conversion.
Also, if the credit union must make an
unanticipated communication on short
notice, a preapproval requirement could
be particularly burdensome. Second, the
Board hopes that the modified and
additional disclosures will adequately
inform credit union members about
important aspects of the conversion and
any additional communications about
share insurance will not contain
misleading information. For example, as
one commenter pointed out, a
converting credit union may send out
short messages that merely exhort their
members to vote on the share insurance
proposal. The Board also realizes that
some communications about why a
credit union is converting may be
expressions of opinion that do not
contain anything false or misleading.

Accordingly, the Board is replacing
the preapproval requirement with a
simple notice requirement. A converting
credit union must provide NCUA a copy
of any share insurance communication
the credit union will make during the
voting period. The regional director
must receive the copy at or before the
time the credit union makes it available
to members. The converting credit
union must also inform the regional
director when the communication is to
be made, to which members it will be
directed, and how it will be
disseminated.

Although the final rule does not
require prior NCUA approval for share
insurance communications, the final
rule clarifies that, if a converting credit
union makes a materially misleading
communication to its members, the
regional director may take appropriate
action, including disapproval of the
conversion. Of course, the NCUA is
willing to work with any credit union to
achieve language that is not misleading.
A converting credit union may, at its
option, provide an advance copy of any
proposed share insurance
communication to the regional director
for review and comment.

In response to comments about the
definition of share insurance
communications being overbroad, the
Board did not intend for the definition
to include internal credit union
communications, and the definition of
“share insurance communication” in
the final rule is modified to exclude
such communications. Also, if a credit
union anticipates it will receive
multiple member inquiries with the
same or similar question about
insurance conversion and anticipates a
similar response to all inquiries, it
should provide NCUA
contemporaneous notice of its response.

In response to the commenter who
requests more than thirty days to
conduct the vote following the credit
union’s resolution to convert, the Board
notes that this maximum time period is
statutory and cannot be changed by
regulation. 12 U.S.C. 1786(d)(2). The
credit union may, before it resolves to
convert, inform its members about the
possibility of a resolution to convert and
the attendant vote. Any such
communication must contain the
appropriate disclosures and not
otherwise mislead the members.

3. Amendments Relating to the Timing
and Sequence of the Conversion
Approval Process

Currently, part 708b requires that
NCUA must approve a merger before the
members vote. By contrast, for
insurance conversions, part 708b
provides two options as to when a credit
union must give notice: “Notice to the
Board may be given when membership
approval is solicited, or after
membership approval is obtained.”
Compare 12 CFR 708b.106(a)(1)
(mergers) with § 708b.203(c)
(conversions). These different
provisions may create confusion in
mergers that also involve insurance
conversions. NCUA proposed to
eliminate this confusion by changing
the notice requirement for insurance
conversions to require a converting
credit union to notify NCUA and
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request approval of the conversion
before the credit union solicits a
member vote.

Many credit unions submitted a
virtually identical comment on this
proposal. These commenters believe
that this change to the proposed
regulation would require a converting
credit union to gain NCUA'’s approval
twice: once before the member vote, and
then again after the member vote. These
commenters believe this unfairly takes
the decision out of the hands of the
members and places it with NCUA.

One commenter supports the
proposed rule and believes that, by
adjusting the share insurance
notification requirement to match the
notification requirement in mergers, it
will help achieve NCUA’s goal of
helping to eliminate the confusion
present in current part 708b.

The final rule adopts the proposed
amendment with one minor change. The
Board is adding a sentence at the end of
§ 708b.203(c) to clarify that, while a
credit union must give NCUA notice of
its intent before the member vote is
solicited, NCUA will only approve or
disapprove the proposed conversion
once. The Board will generally make its
decision after the credit union has
certified the member vote to the NCUA
as specified in § 708b.203(g).

4. Amendment Allowing Members to
Redeem Term Share Accounts Without
Penalty

The proposed rule required, as part of
the conversion process, that a credit
union inform its members in the form
notice of member vote that, if the
conversion is approved, it will permit
members to close share certificate and
other term accounts without penalty if
done before the effective date of
conversion. The proposal was based on
the Board’s belief that, as a matter of
contract law and fundamental fairness,
members who entered into term
accounts that were federally insured
should be given the opportunity to
withdraw their funds without penalty if
the accounts lose their federal
insurance.

A few commenters support the
proposed amendment. One of these
commenters states that, if a credit union
changes its own terms and conditions,
members who relied upon the original
terms and conditions should be allowed
a way out of their contract.

Many credit unions submitted a
virtually identical comment in
opposition to the proposed amendment.
These commenters believe allowing for
early withdrawals without penalty is
unsafe, unreasonable and unnecessary,
and could create a fear in the

membership that results in a run on a
federally-insured credit union. These
commenters also believe this
amendment is an effort to sway the vote
away from private insurance.

The Board does not believe the
amendment will create a run on any
institution or is otherwise unsafe and
unsound. The Board notes many of the
commenters who opposed portions of
the proposed rule were credit unions
that have already converted to private
share insurance. Some of these
commenters discussed the effect on
their membership of the conversion. All
of these commenters claimed that the
number of members who complained or
left the credit union because of the
conversion was insignificant.

Further, the Board does not intend the
right of penalty-free early withdrawal to
be used to sway members to vote against
the conversion. The proposed rule
would have required converting credit
unions to provide members information
about penalty-free withdrawals twice:
once in the notice of proposal to convert
that precedes the member vote and
again, stated conspicuously, in the
notice to members that the conversion
has been approved. This final rule
allows converting credit unions to
delete this information from the form
notice of proposal to convert
(§§ 708b.301(b), 708b.302(h), and
708b.303(b)). If the conversion is
approved, however, the credit union
must still inform its members in a
conspicuous fashion about the right to
penalty-free withdrawals as provided in
§ 708b.204(c)(2). With this change in the
final rule—from two required notices of
the right to early withdrawal to only one
required notice—the Board wants to
ensure that members read the important
information in the one required notice
and have time to act on it. Accordingly,
the final rule makes three modifications
to the § 708b.204(c)(2) notice: First, to
define conspicuous in this context to
mean bolded and no smaller than any
other font size used elsewhere in the
notice; second, to require that the
statement appear on the first page of the
notice; and, third, to provide that the
credit union must deliver the notice at
least 30 days before the effective date of
the conversion.

One commenter stated the proposed
requirement to allow early withdrawals
on term accounts without penalty is an
unconstitutional interference with
contracts in violation of the U.S.
Constitution (Art. I, Section 9) and the
Constitution of the State of Illinois (Art.
I. Section 6). The Board disagrees. There
is no legal impediment to the proposed
amendment. Federal share insurance is
an implied or express condition of any

term share account contract opened at a
federally-insured credit union. NCUA
regulations, for example, require that
the official NCUA sign be displayed at
any location where the credit union
receives shares. The sign clearly
indicates to a would-be share purchaser
that he or she will be receiving federal
insurance on the account.

One commenter who opposed the
requirement stated that ““if the member
is that concerned about the safety and
soundness of his shares, he will most
likely be willing to suffer the penalty to
retrieve them.” The Board disagrees.
Some members, particularly elderly
members, may have their life savings at
the credit union and may be the least
able to afford the payment of a penalty.

One commenter asked about members
who have deposit balances in excess of
NCUA share insurance and if the credit
union would only have to waive the
penalty associated with the federally-
insured portion of the funds. The Board
agrees that only the federally-insured
portion of the accounts should be
subject to withdrawal without penalty
and has modified the language of the
final rule to reflect this.

One commenter stated, “Giving carte
blanche to the members to withdraw the
funds from certificates or any term
accounts at any time after the
conversion in effect makes all the
accounts demand accounts for their
remaining term. At a minimum this
should occur within a preset time
period, for instance 90 days after the
conversion.” This commenter misread
the proposed rule. The Board has
modified the language of the final rule
slightly to state more clearly that
penalty free withdrawals are only
available between the time the
conversion is approved and the time
that it takes effect. The Board has also
added a phrase to clarify that members
must request any withdrawals during
this time frame.

One SSA suggested that NCUA and
the credit union should be able to
continue to provide federal insurance
for those members concerned about
their term accounts. The Board believes
there are both legal and policy
impediments to a partial insurance
arrangement and declines to adopt it.

5. Amendment Requiring Converting
Credit Unions To Provide Proof of
Eligibility for Nonfederal Insurance

Not all states permit nonfederal
primary share insurance. The proposed
rule would require, as part of the
request for NCUA approval of
conversion to nonfederal insurance, that
the converting credit union provide
proof that the nonfederal insurer is
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authorized to issue share insurance in
the state where the credit union is
located and that the insurer will insure
the credit union. Several commenters
questioned the need for this
requirement. The Board believes proof
of these facts avoids the possibility of a
credit union seeking to convert to
private insurance for which it is not
eligible. Accordingly, the final rule
includes the proposed amendment.

6. Amendment Requiring a Secret
Member Vote Conducted by an
Independent Entity

To ensure the integrity of the vote, the
proposed rule required the vote be
conducted by secret ballot and be
administered by an independent entity.
The proposed rule defined
“independent entity” as a company
with experience in conducting corporate
elections.

A few commenters support the use of
an “independent entity”” and a secret
ballot for votes on insurance issues to
ensure the integrity of the vote. One of
these commenters supports the proposal
to ensure issues of impropriety are not
levied against the credit union’s
management or its board at a later date
with respect to the vote.

Many credit unions submitted a
virtually identical comment in
opposition to the proposed amendment.
These commenters believe there is no
reason to conduct conversion votes any
differently from credit union election
votes where the credit union’s
supervisory committee or independent
certified public accountant assumes the
responsibility for the accuracy and
reporting of the vote. These commenters
state the new requirement will increase
the cost of the conversion vote and
implies mistrust of a board of directors
to conduct an accurate and honest vote.
These commenters note that NCUA
seldom audits conversion votes and has
never challenged a conversion vote.

Several commenters also stated the
requirement is onerous, particularly for
small credit unions. One commenter
wrote that it is highly unlikely that the
independent entity conducting the vote
will attest to the accuracy of the credit
union’s count of the total number of
members.

The final rule retains the secret ballot
and independent teller requirements.
These requirements will help ensure the
integrity and accuracy of the conversion
vote. The Board does not believe these
requirements are onerous and notes that
the private insurer assists converting
credit unions, including small credit
unions, during the conversion process.
Also, if the credit union is maintaining
up-to-date records of its membership,

the Board believes both the credit union
and the independent entity should be
able to certify the number of members

at the credit union. If there is some
question about the exact number, but
the range of possible error is not
material to the outcome of the vote, the
credit union and independent entity
may footnote the certification and attach
a detailed explanation.

One commenter stated that the 20%
quorum requirement is overly
burdensome, and another commenter
incorrectly stated that the requirement
was NCUA-imposed. The Act, not
NCUA, imposes the 20% quorum
requirement. 12 U.S.C. 1786(d)(2). One
commenter complained that the
requirement that the notice to members
of the pending conversion and member
vote be mailed to the members not less
than seven days, nor more than 30 days,
before the vote, was too restrictive. This
requirement is also imposed by the Act.

Id.
7. Miscellaneous Amendments

The proposed rule would also have
clarified that the terms “insurance” and
“insured” as used in part 708b refer to
primary share or deposit insurance, not
to excess insurance. The proposed rule
would also have made other minor
changes to modernize the language of
the rule. There were no comments
received specifically on these
amendments, and the final rule adopts
them as proposed.

F. Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions (those under ten million dollars
in assets). Each year, there are about 300
mergers that involve federally-insured
credit unions, and about 250 of these
mergers involve small credit unions. In
almost all cases, however, the small
credit union merges into a much larger
continuing credit union. The larger
credit union is available to assist the
small credit union with each step in the
merger process, keeping the economic
impact on the small credit union to a
minimum. In addition, there are only
one or two small credit unions a year on
average that undertake an insurance
conversion, and the private insurer
assists these converting credit unions
with the conversion process.
Accordingly, the Board certifies that this
final rule will not have a significant
economic impact on a substantial
number of small credit unions, and,

therefore, a regulatory flexibility
analysis is not required.

Paperwork Reduction Act

Section 708b contains information
collection requirements. As required by
the Paperwork Reduction Act of 1995,
44 U.S.C. 3507(d), NCUA submitted a
copy of this proposed rule as part of an
information collection package to the
Office of Management and Budget
(OMB) for its review and approval for
revision of Collection of Information,
Mergers of Federally Insured Credit
Unions, Control Number 3133-0024.
OMB approved the Collection of
Information on October 7, 2004.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. One commenter stated that the
proposed requirement for state
chartered credit unions to obtain the
prior approval of the state supervisory
authority (SSA) of share insurance
communications, in tandem with
NCUA, would impose a tremendous
burden on the SSA with implications
under Executive Order 13132. As the
final rule eliminates any requirement for
NCUA prior approval, it also eliminates
any requirement for the prior approval
of SSAs. Accordingly, the final rule will
not have substantial direct effects on the
states, on the connection between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this final rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
rule will not affect family well-being
within the meaning of section 654 of the
Treasury and General Government
Appropriations Act, 1999, Pub. L. 105—
277,112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Act of 1996 (Pub. L. 104—
121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
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instances where NCUA issues a final
rule as defined by section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. The Office of Management and
Budget has determined that this rule is
not a major rule for purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 12 CFR Part 708b

Credit Unions, Mergers of Credit
Unions, Reporting and Recordkeeping
Requirements.

By the National Credit Union
Administration Board on January 13, 2005.
Mary Rupp,

Secretary of the Board.

m For the reasons stated above, NCUA
revises 12 CFR part 708b as follows:

PART 708b—MERGERS OF
FEDERALLY-INSURED CREDIT
UNIONS; VOLUNTARY TERMINATION
OR CONVERSION OF INSURED
STATUS

Sec.
708b.1 Scope.
708b.2 Definitions.

Subpart A—Mergers

708b.101 Mergers generally.

708b.102 Special provisions for federal
insurance.

708b.103 Preparation of merger plan.

708b.104 Submission of merger proposal to
the NCUA.

708b.105 Approval of merger proposal by
the NCUA.

708b.106 Approval of the merger proposal
by members.

708b.107 Certificate of vote on merger
proposal.

708b.108 Completion of merger.

Subpart B—Voluntary Termination or
Conversion of Insured Status

708b.201 Termination of insurance.

708b.202 Notice to members of proposal to
terminate insurance.

708b.203 Conversion of insurance.

708b.204 Notice to members of proposal to
convert insurance.

708b.205 Modifications to notice and ballot.

708b.206 Share insurance communications
to members.

Subpart C—Forms

708b.301 Conversion of insurance (State
Chartered Credit Union)

708b.302 Conversion of insurance (Federal
Credit Union).

708b.303 Conversion of insurance through
merger.

Authority: 12 U.S.C. 1752(7), 1766, 1785,
1786, 1789.

§708b.1 Scope.

(a) Subpart A of this partprescribes
the procedures for merging one or more
credit unions with a continuing credit
union where at least one of the credit
unions is federally-insured.

(b) Subpart B of this partprescribes
the procedures and notice requirements
for termination of federal insurance or
conversion of federal insurance to
nonfederal insurance, including
termination or conversion resulting
from a merger.

(c) Subpart C prescribes required
forms for use in conversion of federal
insurance to nonfederal insurance.

(d) Nothing in this partrestricts or
otherwise impairs the authority of the
NCUA to approve a merger pursuant to
section 205(h) of the Act.

(e) This part does not address
procedures or requirements that may be
applicable under state law for a state
credit union.

§708b.2 Definitions.

(a) Continuing credit union means the
credit union that will continue in
operation after the merger.

(b) Convert, conversion, and
converting, when used in connection
with insurance, refer to the act of
canceling federal insurance and
simultaneously obtaining insurance
from another insurance carrier. They
mean that after cancellation of federal
insurance the credit union will be
nonfederally-insured.

(c) Federally-insured means insured
by the National Credit Union
Administration (NCUA) through the
National Credit Union Share Insurance
Fund (NCUSIF).

(d) Independent entity means a
company with experience in conducting
corporate elections. No official or senior
manager of the credit union, or the
immediate family members of any
official or senior manager, may have any
ownership interest in, or be employed
by, the entity.

(e) Insurance and insured refer to
primary share or deposit insurance.
These terms do not include excess share
or deposit insurance as referred to in
part 740 of this chapter.

(f) Merging credit union means the
credit union that will cease to exist as
an operating credit union at the time of
the merger.

(g) Nonfederally-insured means
insured by a private or cooperative
insurance fund or guaranty corporation
organized or chartered under state or
territorial law.

(h) Share insurance communication
means any written communication,
excluding the forms in Subpart C of this
Part, that is made by or on behalf of a
federally-insured credit union that is
intended to be read by two or more
credit union members and that
mentions share insurance conversion or
termination. The term:

(1) Includes communications
delivered or made available before,
during, and after the credit union’s
board of directors decides to seek
conversion or termination.

(2) Includes, but is not limited to,
communications delivered or made
available by mail, e-mail, and internet
website posting.

(3) Does not include communications
intended to be read only by the credit
union’s own employees or officials.

(i) State credit union means any credit
union organized and operated according
to the laws of any state, the several
territories and possessions of the United
States, or the Commonwealth of Puerto
Rico. Accordingly, state authority
means the appropriate state or territorial
regulatory or supervisory authority for
any such credit union.

(j) Terminate, termination, and
terminating, when used in reference to
insurance, refer to the act of canceling
federal insurance and mean that the
credit union will become uninsured.

(k) Uninsured means there is no share
or deposit insurance available on the
credit union accounts.

Subpart A—Mergers

§708b.101 Mergers generally.

(a) In any case where a merger will
result in the termination of federal
insurance or conversion to nonfederal
insurance, the merging credit union
must comply with the provisions of
subparts B and C of this part in addition
to this subpart A.

(b) A federally-insured credit union
must have the prior written approval of
the NCUA before merging with any
other credit union.

(c) Where the continuing credit union
is a federal credit union, it must be in
compliance with the chartering policies
of the NCUA.

(d) Where the continuing or merging
credit union is a state credit union, the
merger must be permitted by state law
or authorized by the state authority.

(e) Where both the merging and
continuing credit unions are federally-
insured and the two credit unions have
overlapping fields of membership, the
continuing credit union must, within
three months after completion of the
merger, either:

(1) Notify all members of the
continuing credit union of the potential
loss of insurance coverage if they had
overlapping membership,

(2) Notify all individuals and entities
that were actually members of both
credit unions of the potential loss of
insurance coverage, or

(3) Determine which members of both
credit unions may actually have
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uninsured funds six months after the
merger and notify those members of the
potential loss of insurance coverage.

§708b.102 Special provisions for federal
insurance.

(a) Where the continuing credit union
is federally-insured, the NCUSIF will
assess a deposit and a prorated
insurance premium (unless waived in
whole or in part for all insured credit
unions during that year) on the
additional share accounts insured as a
result of the merger of a nonfederally-
insured or uninsured credit union with
a federally-insured credit union.

(b) Where the continuing credit union
is nonfederally-insured or uninsured
but desires to be federally-insured as of
the date of the merger, it must submit
an application to the appropriate
Regional Director when the merging
credit union requests approval of the
merger proposal. If the Regional Director
approves the merger, the NCUSIF will
assess a deposit and a prorated
insurance premium (unless waived in
whole or in part for all insured credit
unions during that year) on any
additional share accounts insured as a
result of the merger.

(c) Where the continuing credit union
is nonfederally-insured or uninsured
and does not make application for
insurance, but the merging credit union
is federally-insured, the continuing
credit union is entitled to a refund of
the merging credit union’s NCUSIF
deposit and to a refund of the unused
portion of the NCUSIF share insurance
premium (if any). If the continuing
credit union is uninsured, the NCUSIF
will make the refund only after
expiration of the one-year period of
continued insurance coverage noted in
paragraph (e) of this section.

(d) Where the continuing credit union
is nonfederally-insured, NCUSIF
insurance of the member accounts of a
merging federally-insured credit union
ceases as of the effective date of the
merger.

(e) Where the continuing credit union
is uninsured, NCUSIF insurance of the
member accounts of the merging
federally-insured credit union will
continue for a period of one year,
subject to the restrictions in section
206(d)(1) of the Act.

§708b.103 Preparation of merger plan.

(a) Upon the approval of a proposition
for merger by the boards of directors of
the credit unions, the two credit unions
must prepare a plan for the proposed
merger that includes:

(1) Current financial statements for
both credit unions;

(2) Current delinquent loan
summaries and analyses of the adequacy
of the Allowance for Loan and Lease
Losses account;

(3) Consolidated financial statements,
including an assessment of the generally
accepted accounting principles (GAAP)
net worth of each credit union before
the merger and the GAAP net worth of
the continuing credit union after the
merger;

(4) Analyses of share values;

(5) Explanation of any proposed share
adjustments;

(6) Explanation of any provisions for
reserves, undivided earnings or
dividends;

(7) Provisions with respect to
notification and payment of creditors;

(8) Explanation of any changes
relative to insurance such as life savings
and loan protection insurance and
insurance of member accounts;

(9) Provisions for determining that all
assets and liabilities of the continuing
credit union will conform with the
requirements of the Act (where the
continuing credit union is a federal
credit union); and

(10) Proposed charter amendments
(where the continuing credit union is a
federal credit union). These
amendments, if any, will usually pertain
to the name of the credit union and the
definition of its field of membership.

(b) [Reserved]

§708b.104 Submission of merger proposal
to the NCUA.

(a) Upon approval of the merger plan
by the boards of directors of the credit
unions, the credit unions must submit
the following information to the
Regional Director:

(1) The merger plan, as described in
this part;

(2) Resolutions of the boards of
directors;

(3) Proposed Merger Agreement;

(4) Proposed Notice of Special
Meeting of the Members (for merging
federal credit unions);

(5) Copy of the form of Ballot to be
sent to the members (for merging federal
credit unions);

(6) Evidence that the state’s
supervisory authority approves the
merger proposal (for states that require
such agreement before NCUA approval);

(7) Application and Agreement for
Insurance of Member Accounts (for
continuing state credit unions desiring
to become federally-insured);

(8) If the merging credit union has $50
million or more in assets on its latest
call report, a statement about whether
the two credit unions intend to make a
Hart-Scott-Rodino Act premerger
notification filing with the Federal

Trade Commission and, if not, an
explanation why not; and

(9) For mergers where the continuing
credit union is not federally-insured and
will not apply for federal insurance:

(i) A written statement from the
continuing credit union that it “is aware
of the requirements of 12 U.S.C.
1831t(b), including all notification and
acknowledgment requirements’’; and

(ii) Proof that the accounts of the
credit union will be accepted for
coverage by the nonfederal insurer (if
the credit union will have nonfederal
insurance).

(b) [Reserved]

§708b.105 Approval of merger proposal
by the NCUA.

(a) In any case where the continuing
credit union is federally-insured and the
merging credit union is nonfederally-
insured or uninsured, the NCUA will
determine the potential risk to the
NCUSIF.

(b) If the NCUA finds that the merger
proposal complies with the provisions
of this Part and does not present an
undue risk to the NCUSIF, it may
approve the proposal subject to any
other specific requirements as it may
prescribe to fulfill the intended
purposes of the proposed merger. For
mergers of federal credit unions into
federally-insured credit unions, if the
NCUA determines that the merging
credit union is in danger of insolvency
and that the proposed merger would
reduce the risk or avoid a threatened
loss to the NCUSIF, the NCUA may
permit the merger to become effective
without an affirmative vote of the
membership of the merging credit union
otherwise required by § 708b.106 of this
part.

(c) NCUA may approve any proposed
charter amendments for a continuing
federal credit union contingent upon the
completion of the merger. All charter
amendments must be consistent with
NCUA chartering policy.

§708b.106 Approval of the merger
proposal by members.

(a) When the merging credit union is
a federal credit union, the members
must:

(1) Have the right to vote on the
merger proposal in person at the annual
meeting, if within 60 days after NCUA
approval, or at a special meeting to be
called within 60 days of NCUA
approval, or by mail ballot, received no
later than the date and time announced
for the annual meeting or the special
meeting called for that purpose.

(2) Be given advance notice of the
meeting in accordance with the
provisions of Article IV, Meetings of
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Members, Federal Credit Union Bylaws.
The notice must:

(i) Specify the purpose of the meeting
and the time and place;

(ii) Contain a summary of the merger
plan, including, but not necessarily
limited to, current financial statements
for each credit union, a consolidated
financial statement for the continuing
credit union, analyses of share values,
explanation of any proposed share
adjustments, explanation of any changes
relative to insurance such as life savings
and loan protection insurance and
insurance of member accounts;

(iii) State reasons for the proposed
merger;

(iv) Provide name and location,
including branches, of the continuing
credit union;

(v) Inform the members that they have
the right to vote on the merger proposal
in person at the meeting or by written
ballot to be received no later than the
date and time announced for the annual
meeting or the special meeting called for
that purpose; and

(vi) Be accompanied by a Ballot for
Merger Proposal.

(b) Approval of a proposal to merge a
federal credit union into a federally-
insured credit union requires the
affirmative vote of a majority of the
members of the merging credit union
who vote on the proposal. If the
continuing credit union is uninsured or
nonfederally-insured, the voting
requirements of subpart B apply. If the
continuing credit union is nonfederally-
insured, the merging credit union must
use the form notice and ballot in subpart
C of this part unless the Regional
Director approves the use of different
forms.

§708b.107 Certificate of vote on merger
proposal.

The board of directors of the merging
federal credit union must certify the
results of the membership vote to the
Regional Director within 10 days after
the vote is taken. The certification must
include the total number of members of
record of the credit union, the number
who voted on the merger, the number
who voted in favor, and the number
who voted against. If the continuing
credit union is nonfederally-insured, the
merging credit union must use the
certification form in subpart C of this
part unless the Regional Director
approves the use of a different form.

§708b.108 Completion of merger.

(a) Upon approval of the merger
proposal by the NCUA and by the state
supervisory authority (where the
continuing or merging credit union is a
state credit union) and by the members

of each credit union where required, the
credit unions may complete the merger.

(b) Upon completion of the merger,
the board of directors of the continuing
credit union must certify the completion
of the merger to the Regional Director
within 30 days after the effective date of
the merger.

(c) Upon the NCUA'’s receipt of
certification that the merger has been
completed, the NCUA will cancel the
charter of the merging federal credit
union (if applicable) and the insurance
certificate of any merging federally-
insured credit union.

Subpart B—Voluntary Termination or
Conversion of Insured Status

§708b.201 Termination of insurance.

(a) A state credit union may terminate
federal insurance, if permitted by state
law, either on its own or by merging
into an uninsured credit union.

(b) A federal credit union may
terminate federal insurance only by
merging into, or converting its charter
to, an uninsured state credit union.

(c) A majority of the credit union’s
members must approve a termination of
insurance by affirmative vote. The credit
union must use an independent entity
to collect and tally the votes and certify
the results for all terminations,
including terminations that involve a
merger or charter conversion. The vote
must be taken by secret ballot, meaning
that no credit union employee or official
can determine how a particular member
voted.

(d) Termination of federal insurance
requires the NCUA’s prior written
approval. A credit union must notify the
NCUA and request approval of the
termination through the Regional
Director in writing at least 90 days
before the proposed termination date
and within one year after obtaining the
membership vote. The notice to the
NCUA must include:

(1) A written statement from the
credit union that it ““is aware of the
requirements of 12 U.S.C. 1831t(b),
including all notification and
acknowledgment requirements;”” and

(2) A certification of the member vote
that must include the total number of
members of record of the credit union,
the number who voted in favor of the
termination, and the number who voted
against.

(e) The NCUA will approve or
disapprove the termination in writing
within 90 days after being notified by
the credit union.

§708b.202 Notice to members of proposal
to terminate insurance.

(a) When the board of directors of a
federally-insured credit union adopts a

resolution proposing to terminate
federal insurance, including termination
due to a merger or conversion of charter,
it must provide its members with
written notice of the proposal to
terminate and of the date set for the
membership vote. The first written
communication following the resolution
that is made by or on behalf of the credit
union and that informs the members
that the credit union will seek
termination is the notice of the proposal
to terminate. This notice must:

(1) Inform the members of the
requirement for a membership vote and
the date for the vote;

(2) Explain that the insurance
provided by the NCUA is federal
insurance and is backed by the full faith
and credit of the United States
government; and

(3) Include a conspicuous statement
that if the termination or merger is
approved, and the credit union, or the
continuing credit union in the case of a
merger, subsequently fails, the federal
government does not guarantee the
member will get his or her money back.

(b) The cregit union must deliver the
notice in person to each member, or
mail it to each member at the address
for the member as it appears on the
records of the credit union, not more
than 30 nor less than 7 days before the
date of the vote. The membership must
be given the opportunity to vote by mail
ballot. The credit union may provide the
notice of the proposal and the ballot to
members at the same time.

(c) If the membership and the NCUA
approve the proposition for termination
of insurance, the credit union must give
the members prompt and reasonable
notice of termination.

§708b.203 Conversion of insurance.

(a) A federally-insured state credit
union may convert to nonfederal
insurance, if permitted by state law,
either on its own or by merging into a
nonfederally-insured credit union.

(b) A federal credit union may convert
to nonfederal insurance only by merging
into, or converting its charter to, a
nonfederally-insured state credit union.

(c) Conversion to nonfederal
insurance requires the prior written
approval of the NCUA. After the credit
union board of directors resolves to seek
a conversion, the credit union must
notify the Regional Director promptly,
in writing, of the desired conversion
and request NCUA approval of the
conversion. The notification must be in
the form specified in subpart C of this
part, unless the Regional Director
approves a different form. The credit
union must provide this notification
and request for approval to the Regional
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Director at least 14 days before the
credit union notifies its members and
seeks their vote and at least 90 days
before the proposed conversion date.
NCUA will approve or disapprove the
conversion as described in paragraph (g)
of this section.

(d) Approval of a conversion of
federal to nonfederal insurance requires
the affirmative vote of a majority of the
credit union’s members who vote on the
proposition, provided at least 20 percent
of the total membership participates in
the voting. The credit union must use an
independent entity to collect and tally
the votes and certify the results for all
share insurance conversions, including
share insurance conversions that
involve a merger or charter conversion.
The vote must be taken by secret ballot,
meaning that no credit union employee
or official can determine how a
particular member voted.

(e) For all conversions, the notice to
the NCUA must include:

(1) A written statement from the
credit union that it ““it is aware of the
requirements of 12 U.S.C. 1831t(b),
including all notification and
acknowledgment requirements;” and

(2) Proof that the nonfederal insurer is
authorized to issue share insurance in
the state where the credit union is
located and that the insurer will insure
the credit union.

(f) The board of directors of the credit
union and the independent entity that
conducts the membership vote must
certify the results of the membership
vote to the NCUA within 10 days after
the deadline for receipt of votes. The
certification must include the total
number of members of record of the
credit union, the number who voted on
the conversion, the number who voted
in favor of the conversion, and the
number who voted against. The
certification must be in the form
specified in subpart C of this part.

(g) Generally, the NCUA will approve
or disapprove the conversion in writing
within 14 days after receiving the
certification of the vote.

(h) For conversions by merger, the
merging credit unions must follow the
procedures specified in subparts A and
B of this part and use the forms
specified in subpart C of this part. In the
event the procedures of Subpart A and
B conflict, the credit union must follow
subpart B.

§708b.204 Notice to members of proposal
to convert insurance.

(a) When the board of directors of a
federally-insured credit union adopts a
resolution proposing to convert from
federal to nonfederal insurance,
including an insurance conversion

associated with a merger or conversion
of charter, it must provide its members
with written notice of the proposal to
convert insurance and of the date set for
the membership vote. The first written
communication following this
resolution that is made by or on behalf
of the credit union and that informs the
members that the credit union will seek
conversion of insurance is the notice of
the proposal to convert. This notice
must:

(1) Inform the members of the
requirement for a membership vote and
the date for the vote;

(2) Explain that the insurance
provided by the NCUA is federal
insurance and is backed by the full faith
and credit of the United States
government, while the insurance
provided by the nonfederal insurer is
not guaranteed by the federal or any
state government;

(3) Include a conspicuous statement
that if the conversion or merger is
approved, and the credit union, or the
continuing credit union in the case of a
merger, subsequently fails, the federal
government does not guarantee the
member will get his or her money back;
and

(4) Be in the form set forth in subpart
C of this part, unless the Regional
Director approves a different form.

(b) The credit union must deliver the
notice in person to each member or mail
it to each member at the address for the
member as it appears on the records of
the credit union, not more than 30 nor
less than 7 days before the date for the
vote. The credit union must give the
membership the opportunity to vote by
mail ballot. The form of the ballot must
be as set forth in subpart C of this part,
unless the Regional Director approves
the use of a different form. The notice
of the proposal and the ballot may be
provided to the members at the same
time.

(c) If the membership and the NCUA
approve the proposition for conversion
of insurance, the credit union will give
prompt and reasonable notice to the
membership. The credit union must
deliver the notice at least 30 days before
the effective date of the conversion. The
notice must identify the effective date of
the conversion, and the first page must
also include a conspicuous statement
(i.e., in bold and no smaller than any
other font size used in the notice) that:

(1) The conversion will result in the
loss of federal share insurance, and

(2) The credit union will, at any time
before the effective date of conversion,
permit all members who have share
certificates or other term accounts to
close the federally-insured portion of

those accounts without an early
withdrawal penalty.

§708b.205 Modifications to notice and
ballot.

(a) Converting credit unions will use
the form notice and ballot as provided
in subpart C of this part unless the
Regional Director approves the use of a
different form.

(b) A converting credit union will
provide the Regional Director with a
copy of the notice and ballot, including
any reasons for conversion and
estimated costs of conversion, on or
before the date the notice and ballot are
mailed to the members.

(c) Federally-insured state credit
unions may include additional language
in the notice and ballot regarding state
requirements for mergers, where
appropriate.

§708b.206 Share insurance
communications to members.

(a) Every share insurance
communication must comply with
§ 740.2 of this chapter, which, in part,
prohibits federally-insured credit
unions from making any representation
that is inaccurate or deceptive in any
particular.

(b) Every share insurance
communication about share insurance
conversion must contain the following
conspicuous statement: “IF YOU ARE A
MEMBER OF THIS CREDIT UNION,
YOUR ACCOUNTS ARE CURRENTLY
INSURED BY THE NATIONAL CREDIT
UNION ADMINISTRATION, A
FEDERAL AGENCY. THIS FEDERAL
INSURANCE IS BACKED BY THE FULL
FAITH AND CREDIT OF THE UNITED
STATES GOVERNMENT. IF THE
CREDIT UNION CONVERTS TO
PRIVATE INSURANCE AND THE
CREDIT UNION FAILS, THE FEDERAL
GOVERNMENT DOES NOT
GUARANTEE THAT YOU WILL GET
YOUR MONEY BACK.” The statement
must:

(1) Appear on the first page of the
communication where conversion is
discussed and, if the communication is
on an internet website posting, the
credit union must make reasonable
efforts to make it visible without
scrolling; and

(2) Must be in capital letters, bolded,
offset from the other text by use of a
border, and at least one font size larger
than any other text (exclusive of
headings) used in the communication.

(c) Every share insurance
communication about share insurance
termination must contain the following
conspicuous statement: “IF YOU ARE A
MEMBER OF THIS CREDIT UNION,
YOUR ACCOUNTS ARE CURRENTLY
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INSURED BY THE NATIONAL CREDIT
UNION ADMINISTRATION, A
FEDERAL AGENCY. THIS FEDERAL
INSURANCE IS BACKED BY THE FULL
FAITH AND CREDIT OF THE UNITED
STATES GOVERNMENT. IF THE
CREDIT UNION TERMINATES ITS
FEDERAL INSURANCE AND THE
CREDIT UNION FAILS, THE FEDERAL
GOVERNMENT DOES NOT
GUARANTEE THAT YOU WILL GET
YOUR MONEY BACK.” The statement
must:

(1) Appear on the first page of the
communication where termination is
discussed and, if the communication is
on an internet website posting, the
credit union must make reasonable
efforts to make it visible without
scrolling; and

(2) Must be in capital letters, bolded,
offset from the other text by use of a
border, and at least one font size larger
than any other text (exclusive of
headings) used in the communication.

(d) A converting credit union must
provide the Regional Director with a
copy of any share insurance
communication that the credit union
will make during the voting period. The
Regional Director must receive the copy
at or before the time the credit union
makes it available to members. The
converting credit union must inform the
Regional Director when the
communication is to be made, to which
members it will be directed, and how it
will be disseminated. For purposes of
this section, the voting period begins on
the date of the board of director’s
resolution to seek conversion or
termination and ends on the date the
member voting closes.

(e) The Regional Director may take
appropriate action, including
disapproving a conversion, if he or she
determines that a converting credit
union, by inclusion or omission of
information in a share insurance
communication, materially mislead or
misinformed its membership. For
example, the Regional Director will treat
any share insurance communication
that compares the relative strength,
safety, or claims paying ability of a
private insurer with that of the National
Credit Union Share Insurance Fund as
materially misleading if the comparison
fails to mention that the federal

insurance provided by the NCUA is
backed by the full faith and credit of the
United States government.

Subpart C—Forms

§708b.301 Conversion of insurance (State
Chartered Credit Union).

Unless the Regional Director approves
the use of different forms, a state
chartered credit union must use the
forms in this section in connection with
a conversion to nonfederal insurance.

(a) Form letter notifying NCUA of
intent to convert:

(insert name), NCUA Regional Director
(insert address of NCUA Regional Director)

Re: Notice of Intent to Convert to Private
Share Insurance

Dear Director (insert name):

In accordance with federal law at Title 12,
United States Code Section 1785(b)(1)(D), I
request the National Credit Union
Administration approve the conversion of
(insert name of credit union) from federal
share insurance to private primary share
insurance with (insert name of private
insurance company).

On (insert date), the board of directors of
(insert name of credit union) resolved to
pursue the conversion from federal insurance
to private insurance. A copy of the resolution
is enclosed.

On (insert date), the credit union plans to
solicit the vote of our members on the
conversion. The credit union will employ
(insert name, address, and telephone number
of independent entity) to conduct the
member vote. The credit union will use the
form notice and ballot required by NCUA
regulations, and will certify the results to
NCUA as required by NCUA regulations.

Aside from the notice and ballot, the credit
union (does)(does not) intend to provide its
members with additional written information
about the conversion. I understand that
NCUA regulations forbid any
communications to members, including
communications about NCUA insurance or
private insurance, that are inaccurate or
deceptive.

(Insert name of State) allows credit unions
to obtain primary share insurance from
(insert name of private insurance company).
I have enclosed a copy of a letter from (insert
name and title of state regulator) establishing
that (insert name of private insurer) has the
authority to provide (insert name of credit
union) with primary share insurance.

I have enclosed a copy of a letter from
(insert name of private insurer) indicating it
has accepted (insert name of credit union) for
primary share insurance and will insure the

credit union immediately upon the date that
it loses its federal share insurance.

I am aware of the requirements of 12 U.S.C.
1831t(b), including all notification and
acknowledgment requirements.

The point of contact for conversion matters
is (insert name and title of credit union
employee), who can be reached at (insert
telephone number).

Sincerely,
(signature)
Chief Executive Officer.
Enclosures

(b) Form notice to members of intent
to convert and special meeting of
members:

Notice of Proposal to Convert to
Nonfederally-Insured Status and Special
Meeting of Members

(Insert Name of Converting Credit Union)

On (insert date), the board of directors of
your credit union approved a proposition to
convert from federal share (deposit)
insurance to private insurance. You are
encouraged to attend a special meeting of our
credit union at (insert address) on (insert
time and date) to address this proposition.

Purpose of Meeting

The meeting has two purposes:

1. To consider and act upon a proposal to
convert your account insurance from federal
insurance to private insurance.

2. To approve the action of the Board of
Directors in authorizing the officers of the
credit union to carry out the proposed
conversion.

Insurance Conversion

Currently, your accounts have share
insurance provided by the National Credit
Union Administration, an agency of the
federal government. The basic federal
coverage is up to $100,000, but accounts may
be structured in different ways, such as joint
accounts, payable-on-death accounts, or IRA
accounts, to achieve federal coverage of
much more than $100,000. If the conversion
is approved, your federal insurance will
terminate on the effective date of the
conversion. Instead, your accounts in the
credit union will be insured up to $(insert
dollar amount) by (insert name of insurer), a
corporation chartered by the State of (insert
name of State). The federal insurance
provided by the National Credit Union
Administration is backed by the full faith and
credit of the United States government. The
private insurance you will receive from
(insert name of insurer), however, is not
guaranteed by the federal or any state or local
government.

IF THIS CONVERSION IS APPROVED, AND THE (insert name of credit
union) FAILS, THE FEDERAL GOVERNMENT DOES NOT GUARANTEE YOU

WILL GET YOUR MONEY BACK.
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Also, because this conversion, if approved,
would result in the loss of federal share
insurance, the credit union will, at any time
between the approval of the conversion and
the effective date of conversion and upon
request by the member, permit all members
who have share certificates or other term
accounts to close the federally-insured
portion of those accounts without an early
withdrawal penalty. (This is an optional
sentence. It may be deleted without the
approval of the Regional Director. The
members must be informed about this right,
however, as described in 12 CFR
708b.204(c).)

The board of directors has concluded that
the proposed conversion is desirable for the
following reasons: (insert reasons). (This is
an optional paragraph. It may be deleted
without the prior approval of the Regional
Director.)

The proposed conversion will result in the
following one-time cost associated with the
conversion: (List the total estimated dollar
amount, including (1) the cost of conducting

the vote, (2) the cost of changing the credit
union’s name and insurance logo, and (3)
attorney and consultant fees.)

The conversion must have the approval of
a majority of members who vote on the
proposal, provided at least 20 percent of the
total membership participates in the voting.

Enclosed with this Notice of Special
Meeting is a ballot. If you cannot attend the
meeting, please complete the ballot and
return it to (insert name and address of
independent entity conducting the vote) by
no later than (insert time and date). To be
counted, your ballot must reach us by that
date and time.

By order of the board of directors.
(signature of Board Presiding Officer)

(insert title and date)
(c) Form ballot:

Ballot for Conversion to Nonfederally-
Insured Status

(Insert Name of Converting Credit Union)
Name of Member: (insert name)

Account Number: (insert account number)

The credit union must receive this ballot
by (insert date and time for vote). Please mail
or bring it to: (Insert name of independent
entity and address)

I understand if the conversion of the (insert
name of credit union) is approved, the
National Credit Union Administration share
(deposit) insurance I now have, up to
$100,000, or possibly more if I use different
accounts structures, will terminate upon the
effective date of the conversion. Instead, my
shares in the (insert name of credit union)
will be insured up to $(insert dollar amount)
by (insert name of insurer), a corporation
chartered by the State of (insert name of
state). The federal insurance provided by the
National Credit Union Administration is
backed by the full faith and credit of the
United States Government. The private
insurance provided by (insert name of
insurer) is not.

| FURTHER UNDERSTAND THAT IF THIS CONVERSION IS APPROVED
AND THE (insert name of credit union) FAILS, THE FEDERAL
GOVERNMENT DOES NOT GUARANTEE THAT | WILL GET MY MONEY

BACK.

I vote on the proposal as follows (check
one box):

[ 1 Approve the conversion to private
insurance and authorize the Board of
Directors to take all necessary action to
accomplish the conversion.

[ 1Do not approve the conversion to
private insurance.

Signed:

(Insert printed member’s name)
Date:

(d) Form certification of member vote
to NCUA:

Certification of Vote on Conversion to
Nonfederally-Insured Status

We, the undersigned officers of the (insert
name of converting credit union), certify the
completion of the following actions:

1. At a meeting on (insert date), the Board
of Directors adopted a resolution to seek the
conversion of our primary share insurance
coverage from NCUA to (insert name of
private insurer).

2. Not more than 30 nor less than 7 days
before the date of the vote, copies of the
notice of special meeting and the ballot, as
approved by the National Credit Union
Administration, were mailed to our members.

3. The credit union arranged for the
conduct of a special meeting of our members
at the time and place announced in the
Notice to consider and act upon the proposed
conversion.

4. At the special meeting, the credit union
arranged for an explanation of the conversion
to the members present at the special
meeting.

5. The (insert name), an entity independent
of the credit union, conducted the
membership vote at the special meeting. The
members voted as follows:

(insert) Number of total members

(insert) Number of members present at the
special meeting

(insert) Number of members present who
voted in favor of the conversion

(insert) Number of members present who
voted against the conversion

(insert) Number of additional written
ballots in favor of the conversion

(insert) Number of additional written
ballots opposed to the conversion

(insert “20% or more”’) OR (insert “‘Less
than 20%”’) of the total membership voted.
Of those who voted, a majority voted (inset
“in favor of”’) OR (“against”) conversion.

The action of the members at the special
meeting was recorded in the minutes.

This certification signed the (insert date).
(signature of Board Presiding Officer)

(insert typed name and title)
(signature of Board Secretary)
(insert typed name and title)

I (insert name), an officer of the (insert
name of independent entity that conducted
the vote), hereby certify that the information
recorded in paragraph 5 above is accurate.

This certification signed the (insert date):
(signature of officer of independent entity)
(typed name, title, and phone number)

§708b.302 Conversion of Insurance
(Federal Credit Union).

Unless the Regional Director approves
the use of different forms, a federal

credit union must use the following
forms in this section in connection with
a conversion to a nonfederally-insured
state charter.

(a) Form letter notifying NCUA of
intent to convert:

(insert name), NCUA Regional Director

(insert address of NCUA Regional Director)

Re: Notice of Intent to Convert to State
Charter and to Private Share Insurance

Dear Director (insert name):

In accordance with federal law at Title 12,
United States Code Section 1785(b)(1)(D), I
request the National Credit Union
Administration approve the conversion of
(insert name of federal credit union) to a state
charter in (insert name of state) and from
federal share insurance to private primary
share insurance with (insert name of private
insurance company).

On (insert date), the board of directors of
(insert name of credit union) resolved to
pursue the charter conversion and the
conversion from federal insurance to private
insurance. A copy of the resolution is
enclosed.

On (insert date), the credit union plans to
solicit the vote of our members on the
conversion. The credit union will employ
(insert name, address, and telephone number
of independent entity) to conduct the vote.
The credit union will use the form notice and
ballot required by NCUA regulations, and
will certify the results to NCUA as required
by NCUA regulations.

Aside from the notice and ballot, the credit
union (does)(does not) intend to provide our
members with additional written information
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about the conversion. I understand that
NCUA regulations forbid any
communications to members, including
communications about NCUA insurance or
private insurance, that are inaccurate or
deceptive.

I have enclosed a copy of a letter from
(insert name and title of state regulator)
indicating approval of our conversion to a
state charter.

(Insert name of State) allows credit unions
to obtain primary share insurance from
(insert name of private insurance company).
I have enclosed a copy of a letter from (insert
name and title of state regulator) establishing
that (insert name of private insurer) has the
authority to provide (insert name of credit
union), after conversion to a state charter,
with primary share insurance.

I have enclosed a copy of a letter from
(insert name of private insurer) indicating it
has accepted (insert name of credit union) for
primary share insurance and will insure the
credit union immediately upon the date that
it loses its federal share insurance.

I am aware of the requirements of 12 U.S.C.
1831t(b), including all notification and
acknowledgment requirements.

Enclosed you will also find other
information required by NCUA’s Chartering
and Field of Membership Manual, Chapter 4,
§II.C.

The point of contact for conversion matters
is (insert name and title of credit union
employee), who can be reached at (insert
telephone number).

Sincerely,

(signature),
Chief Executive Officer.

Enclosures

(b) Form notice to members of intent
to convert and special meeting of
members:

Notice of Proposal to Convert to a State
Charter and to Nonfederally-Insured Status
and Special Meeting of Members

(Insert Name of Converting Credit Union)

On (insert date), the board of directors of
your credit union approved a proposition to
convert from federal share (deposit)
insurance to private insurance and to convert
from a federal credit union to a state-
chartered credit union. You are encouraged
to attend a special meeting of our credit
union at (insert address) on (insert time and
date) to address this proposition.

Purpose of Meeting

The meeting has two purposes:
1. To consider and act upon a proposal to
convert your credit union from a federal

charter to a state charter and your account
insurance from federal insurance to private
insurance.

2. To approve the action of the Board of
Directors in authorizing the officers of the
credit union to carry out the proposed
conversion.

Insurance Conversion

Currently, your accounts have share
insurance provided by the National Credit
Union Administration, an agency of the
federal government. The basic federal
coverage is up to $100,000, but accounts may
be structured in different ways, such as joint
accounts, payable-on-death accounts, or IRA
accounts, to achieve federal coverage of
much more than $100,000. If the conversion
is approved, your federal insurance will
terminate on the effective date of the
conversion. Instead, your accounts in the
credit union will be insured up to $(insert
dollar amount) by (insert name of insurer), a
corporation chartered by the State of (insert
name of State). The federal insurance
provided by the National Credit Union
Administration is backed by the full faith and
credit of the United States government. The
private insurance you will receive from
(insert name of insurer), however, is not
guaranteed by the federal or any state or local
government.

IF THIS CONVERSION IS APPROVED, AND THE (insert name of credit
union) FAILS, THE FEDERAL GOVERNMENT DOES NOT GUARANTEE YOU

WILL GET YOUR MONEY BACK.

Also, because this conversion, if approved,
would result in the loss of federal share
insurance, the credit union will, at any time
between the approval of the conversion and
the effective date of conversion and upon
request of the member, permit all members
who have share certificates or other term
accounts to close the federally-insured
portion of those accounts without an early
withdrawal penalty. (This is an optional
sentence. It may be deleted without the
approval of the Regional Director. The
members must be informed about this right,
however, as described in 12 CFR
708b.204(c).)

The board of directors has concluded that
the proposed conversion is desirable for the
following reasons: (Insert reasons) (This is an
optional paragraph. It may be deleted
without the approval of the Regional
Director.).

The proposed conversion will result in the
following one-time cost associated with the
conversion: (List the total estimated dollar
amount, including (1) the cost of conducting

the vote, (2) the cost of changing the credit
union’s name and insurance logo, and (3)
attorney and consultant fees.)

The conversion must have the approval of
a majority of members who vote on the
proposal, provided at least 20 percent of the
total membership participates in the voting.

Enclosed with this Notice of Special
Meeting is a ballot. If you cannot attend the
meeting, please complete the ballot and
return it to (insert name and address of
independent entity conducting the vote) by
no later than (insert time and date). To be
counted, your ballot must reach us by that
date and time.

By order of the board of directors.
(signature of Board Presiding Officer)
(insert title and date)

(c) Form ballot:

Ballot for Conversion to State Charter and
Nonfederally-Insured Status

(Insert Name of Converting Credit Union)
Name of Member: (insert name)

Account Number: (insert account number)

The credit union must receive this ballot
by (insert date and time for vote). Please mail
or bring it to: (Insert name of independent
entity and address)

I understand if the conversion of the (insert
name of credit union) is approved, the
National Credit Union Administration share
(deposit) insurance I now have, up to
$100,000, or possibly more if I use different
accounts structures, will terminate upon the
effective date of the conversion. Instead, my
shares in the (insert name of credit union)
will be insured up to $(insert dollar amount)
by (insert name of insurer), a corporation
chartered by the State of (insert name of
state). The federal insurance provided by the
National Credit Union Administration is
backed by the full faith and credit of the
United States Government. The private
insurance provided by (insert name of
insurer) is not.

| FURTHER UNDERSTAND THAT, IF THIS CONVERSION IS APPROVED
AND THE (insert name of credit union) FAILS, THE FEDERAL
GOVERNMENT DOES NOT GUARANTEE THAT | WILL GET MY MONEY

BACK.
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I vote on the proposal as follows (check
one box):

[ ] Approve the conversion of charter and
conversion to private insurance and
authorize the Board of Directors to take all
necessary action to accomplish the
conversion.

[ ]1Do not approve the conversion of
charter and the conversion to private
insurance.

Signed:

(Insert printed member’s name)
Date:

(d) Form certification to NCUA of
member vote:

Certification of Vote on Conversion to State
Charter and Nonfederally-Insured Status

We, the undersigned officers of the (insert
name of converting credit union), certify the
completion of the following actions:

1. At a meeting on (insert date), the Board
of Directors adopted a resolution to seek the
conversion of our credit union to a state
charter and the conversion of our primary
share insurance coverage from NCUA to
(insert name of private insurer).

2. Not more than 30 nor less than 7 days
before the date of the vote, copies of the
notice of special meeting and ballot, as
approved by the National Credit Union
Administration, were mailed to our members.

3. The credit union arranged for the
conduct of a special meeting of our members
at the time and place announced in the
Notice to consider and act upon the proposed
conversion.

4. At the special meeting, the credit union
arranged for an explanation of the conversion
to the members present at the special
meeting.

5. The (insert name), and entity
independent of the credit union, conducted
the membership vote at the special meeting.
The members voted as follows:

(insert) Number of total members

(insert) Number of members present at the
special meeting

(insert) Number of members present who
voted in favor of the conversion

(insert) Number of members present who
voted against the conversion

(insert) Number of additional written
ballots in favor of the conversion

(insert) Number of additional written
ballots opposed to the conversion

(insert “20% or more”’) OR (insert ‘“Less
than 20%”) of the total membership voted.
Of those who voted, a majority voted (inset
“in favor of”’) OR (“‘against’’) conversion.

The action of the members at the special
meeting was recorded in the minutes.

This certification signed the (insert date).
signature of Board Presiding Officer)
insert typed name and title)
signature of Board Secretary)
insert typed name and title)

I (insert name), an officer of the (insert
name of independent entity that conducted
the vote), hereby certify that the information
recorded in paragraph 5 above is accurate.

This certification signed the (insert date):
(signature of officer of independent entity)
(typed name, title, and phone number)

—_~—~—~—

§708b.303 Conversion of insurance
through merger.

Unless the Regional Director approves
the use of different forms, a federally-
insured credit union that is merging into
a nonfederally-insured credit union
must use the forms in this section.

(a) Form notice to members of intent
to merge and convert and special
meeting of members:

Notice of Special Meeting on Proposal to
Merge and Convert to Nonfederally-Insured
Status

(Insert Name of Merging Credit Union)

On (insert date), the Board of Directors of
your credit union approved a proposition to
merge with (insert name of continuing credit
union) and to convert from federal share

(deposit) insurance to private insurance. You
are encouraged to attend a special meeting of
our credit union at (insert address) on (insert
time and date).

Purpose of Meeting

The meeting has two purposes:

1. To consider and act upon a proposal to
merge our credit union with (insert name of
continuing credit union), the continuing
credit union.

2. To approve the action of the Board of
Directors of our credit union in authorizing
the officers of the credit union, subject to
member approval, to carry out the proposed
merger.

If this merger is approved, our credit union
will transfer all its assets and liabilities to the
continuing credit union. As a member of our
credit union, you will become a member of
the continuing credit union. On the effective
date of the merger, you will receive shares in
the continuing credit union for the shares
you own now in our credit union.

Insurance Conversion

Currently, your accounts have share
insurance provided by the National Credit
Union Administration, an agency of the
federal government. The basic federal
coverage is up to $100,000, but accounts may
be structured in different ways, such as joint
accounts, payable-on-death accounts, or IRA
accounts, to achieve federal coverage of
much more than $100,000. If the merger is
approved, your federal insurance will
terminate on the effective date of the merger.
Instead, your accounts in the credit union
will be insured up to $(insert dollar amount)
by (insert name of insurer), a corporation
chartered by the State of (insert name of
State). The federal insurance provided by the
National Credit Union Administration is
backed by the full faith and credit of the
United States government. The private
insurance you will receive from (insert name
of insurer), however, is not guaranteed by the
federal or any state or local government.

IF THIS MERGER IS APPROVED AND THE (insert name of continuing
credit union) FAILS, THE FEDERAL GOVERNMENT DOES NOT
GUARANTEE YOU WILL GET YOUR MONEY BACK.

Also, because this merger, if approved,
would result in the loss of federal share
insurance, the (insert name of merging credit
union) will, at any time between the approval
of the merger and the effective date of merger
and upon request of the member, permit all
members who have share certificates or other
term accounts to close the federally-insured
portion of those accounts without an early
withdrawal penalty. (This is an optional
sentence. It may be deleted without the
approval of the Regional Director. The
members must be informed about this right,
however, as described in 12 CFR
708b.204(c).)

Other Information Related to the Proposed
Merger

The directors of the participating credit
unions carefully analyzed the assets and
liabilities of the participating credit unions
and appraised each credit union’s share
values. The appraisal of the share values
appears on the attached individual and
consolidated financial statements of the
participating credit unions.

The directors of the participating credit
unions have concluded that the proposed
merger is desirable for the following reasons:
(insert reasons)

The Board of Directors of our credit union
believes the merger should include/not
include an adjustment in shares for the
following reasons: (insert reasons)

The main office of the continuing credit
union will be as follows: (insert location)

The branch office(s) of the continuing
credit union will be as follows: (insert
locations)

The merger must have the approval of a
majority of members who vote on the
proposal, provided at least 20 percent of the
total membership participates in the voting.

Enclosed with this Notice of Special
Meeting is a Ballot for Merger Proposal and
Conversion to Nonfederally-insured Status. If
you cannot attend the meeting, please
complete the ballot and return it to (insert
name of independent entity conducting vote)
at (insert mailing address) by no later than
(insert date and time). To be counted, your
ballot must reach (insert name of
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independent entity conducting vote) by the
date and time announced for the meeting.

By order of the board of directors.

(signature of Board Presiding Officer)
(insert name and title of Board Presiding
Officer) (insert date)

(b) Form ballot:

Ballot for Merger Proposal and Conversion
to Nonfederally-Insured Status

Name of Member: (insert name)

Account Number: (insert account number)

The credit union must receive this ballot
by (insert date and time for vote). Please mail
or bring it to: (Insert name of independent
entity and address)

I understand if the merger of conversion of
the (insert name of merging credit union)into
the (insert name of merging credit union is
approved, the National Credit Union
Administration share (deposit) insurance I
now have, up to $100,000, or possibly more
if I use different account structures, will

terminate upon the effective date of the
conversion. Instead, my shares in the (insert
name of credit union) will be insured up to
$(insert dollar amount) by (insert name of
insurer), a corporation chartered by the State
of (insert name of state). The federal
insurance provided by the National Credit
Union Administration is backed by the full
faith and credit of the United States
Government. The private insurance provided
by (insert name of insurer) is not.

| FURTHER UNDERSTAND THAT, IF THIS MERGER IS APPROVED AND
THE (insert name of continuing credit union) FAILS, THE FEDERAL
GOVERNMENT DOES NOT GUARANTEE THAT | WILL GET MY MONEY

BACK.

I vote on the proposal as follows (check
one box):

[ ] Approve the merger and the
conversion to private insurance and
authorize the Board of Directors to take all
necessary action to accomplish the merger
and conversion.

[ ]1Do not approve the merger and the
conversion to private insurance.

Signed:

(Insert printed member’s name)
Date:

(c) Form certification of vote:

Certification of Vote on Merger Proposal and
Conversion to Nonfederally-Insured Status
of the (Insert Name of Merging Credit Union)

We, the undersigned officers of the (insert
name of merging credit union), certify the
completion of the following actions:

1. At a meeting on (insert date), the Board
of Directors adopted a resolution approving
the merger of our credit union with (insert
name of continuing credit union).

2. Not more than 30 nor less than 7 days
before the date of the vote, copies of the
notice of special meeting and the ballot, as
approved by the National Credit Union
Administration, and a copy of the merger
plan announced in the notice, were mailed
to our members.

3. The credit union arranged for the
conduct of a special meeting of our members
at the time and place announced in the
Notice to consider and act upon the proposed
merger.

4. At the special meeting, the credit union
arranged for an explanation of the merger
proposal and any changes in federally-
insured status to the members present at the
special meeting.

5. The (insert name), and entity
independent of the credit union, conducted
the membership vote at the special meeting.
At least 20 percent of our total membership
voted and a majority of voting members favor
the merger as follows:

(insert) Number of total members

(insert) Number of members present at the
special meeting

(insert) Number of members present who
voted in favor of the merger

(insert) Number of members present who
voted against the merger

(insert) Number of additional written
ballots in favor of the merger

(insert) Number of additional written
ballots opposed to the merger

6. The action of the members at the special
meeting was recorded in the minutes.

This certification signed the (insert date):
signature of Board Presiding Officer)
insert typed name and title)
signature of Board Secretary)
insert typed name and title)

I (insert name), an officer of the (insert
name of independent entity that conducted
the vote), hereby certify that the information
recorded in paragraph 5 above is accurate.

This certification signed the (insert date):
(signature of officer of independent entity)
(typed name, title, and phone number)

[FR Doc. 05-1165 Filed 1-21-05; 8:45 am]
BILLING CODE 7535-01-P

—_——~——

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20117; Directorate
Identifier 2004—NM-248-AD; Amendment
39-13949; AD 2005-02-04]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-10-10F, MD-10-
30F, MD-11F, DC-10-10F, and DC-10-
30F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for the
McDonnell Douglas airplanes listed

above. This AD requires identifying the
part number of the cargo compartment
smoke detectors and, if necessary,
revising the Limitations section of the
airplane flight manual to include
procedures for testing the smoke
detection system after the last engine is
started. This AD also provides for the
optional replacement of the subject
smoke detectors with modified smoke
detectors, which would terminate the
operational limitation. This AD is
prompted by a report indicating that the
cargo smoke detectors can “lock up”
during electrical power transfer from the
auxiliary power unit to the engines. We
are issuing this AD to identify and
provide corrective action for a
potentially inoperative smoke detector
in the cargo compartment and ensure
that the flightcrew is alerted in the event
of a cargo compartment fire.

DATES: Effective February 8, 2005.
We must receive comments on this
AD by March 25, 2005.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web Site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide Rulemaking Web
Site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax:(202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
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For service information identified in
this AD, contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800-0024). You can examine this
information at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20117; the directorate identifier for this
docket is 2004—NM-248-AD.

Examining the Dockets

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5

p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section.

FOR FURTHER INFORMATION CONTACT:
Chip Adam, Flight Test Pilot, Flight
Test Branch, ANM-160L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562)
627-5369; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: We have
received a report indicating an unsafe
condition may exist on all McDonnell
Douglas Model MD-10-10F, MD-10-
30F, MD-11F, DC-10-10F, and DC-10—
30F airplanes. Testing indicated a
design discrepancy involving the
operation of cargo smoke detectors
manufactured by Meggitt Safety Systems
Inc. (formerly Whittaker). During a test
on Model MD-11F airplanes, 31 of 33
smoke detectors “locked up”’—with no
indication to the flightcrew—when the
power was interrupted during power
transfer from the auxiliary power unit
(APU) to the engines. Investigation

SERVICE INFORMATION

revealed that the smoke detector circuit
does not meet power interrupt
requirements during a power transfer
between ground power, APU power, or
main engine power sources on the
airplane. The flightcrew is unaware of
the inoperative smoke detector unless
they test the smoke detection system.
The smoke detector remains inoperative
until power to the unit is cycled off and
on. Under these conditions, the
flightcrew would not be alerted in the
event of a cargo compartment fire.

This lock-up condition may be
produced by electrical power transfer on
McDonnell Douglas Model MD-10-10F,
MD-10-30F, MD-11F, DC-10-10F, and
DC-10-30F airplanes. Therefore, all
these airplanes may be subject to the
identified unsafe condition.

Relevant Service Information

The Boeing interim operating
procedures (IOPs) listed in the following
table advise the flightcrew of procedures
for testing the smoke detection system
after the last engine is started, if any
Meggitt Model 602 smoke detector, part
number (P/N) 8930, is installed. We
have approved these procedures.

IOP—

Dated—

To the—

November 9, 2004
November 9, 2004
November 24, 2004

Boeing MD—-11 Flight Crew Operations Manual.
Boeing MD-10 Flight Crew Operations Manual.
Boeing DC-10 Flight Crew Operating Manual.

We have reviewed Meggitt Safety
Systems Service Information Letter (SIL)
8930-26-01, dated November 8, 2004.
The SIL provides procedures for
replacing the P/N 8930 smoke detectors
with modified smoke detectors.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. Therefore, we are issuing this
AD to identify and provide corrective
action for a potentially inoperative
smoke detector in the cargo
compartment and ensure that the
flightcrew is alerted in the event of a
cargo compartment fire. This AD
requires determining the part number(s)
of the cargo smoke detectors and, if
necessary, revising the Limitations
section of the applicable airplane flight
manual (AFM) to include the
information in the IOPs described
above. This AD also provides for the
optional replacement of P/N 8930
smoke detectors with modified smoke

detectors, which would terminate the
AFM operational limitation.

Interim Action

We consider this AD interim action
because we may later require
installation of the modified smoke
detectors, which would terminate the
operational limitation required by this
AD. However, the planned compliance
time for this action would allow enough
time to provide notice and opportunity
for prior public comment on the merits
of the modification.

In addition, we are investigating
potential problems with the subject
smoke detectors on other transport
category airplanes. We might consider
further rulemaking to require modified
smoke detectors on airplanes in
addition to those affected by this AD.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD; therefore, providing notice and
opportunity for public comment before

the AD is issued is impracticable, and
good cause exists to make this AD
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20117; Directorate Identifier
2004-NM-248-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. Comments
will be available in the AD docket
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shortly after the DMS receives them. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of our docket Web site,
anyone can find and read the comments
in any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You can review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78), or you can visit
http://dms.dot.gov.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-02-04 McDonnell Douglas:
Amendment 39-13949. Docket No.
FAA-2005-20117; Directorate Identifier
2004-NM-248—-AD.

Effective Date

(a) This AD becomes effective February 8,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all McDonnell
Douglas Model MD-10-10F, MD-10-30F,

MD-11F, DC-10-10F, and DC-10-30F
airplanes; certificated in any category.

Unsafe Condition

(d) This AD is prompted by a report
indicating that cargo smoke detectors can
“lock up” during electrical power transfer
from the auxiliary power unit (APU) to the
engines. We are issuing this AD to identify
and provide corrective action for a
potentially inoperative smoke detector in the
cargo compartment and ensure that the
flightcrew is alerted in the event of a cargo
compartment fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Part Number Identification

(f) Within 30 days after the effective date
of this AD, determine the make, model, and
part number (P/N) of the smoke detectors in
the cargo compartment.

(g) If no smoke detector identified in
paragraph (f) of this AD is Meggitt Model
602, P/N 8930—( ): No further action is
required by this AD.

Revision of Airplane Flight Manual (AFM)

(h) If any smoke detector identified in
paragraph (f) of this AD is Meggitt Model
602, P/N 8930—( ): Before further flight,
revise the Limitations section of the AFM to
include the information in paragraph (h)(1),
(h)(2), or (h)(3), as applicable, of this AD.

This AFM revision may be accomplished by
inserting a copy of this AD into the AFM.
This AFM revision advises the flightcrew of
procedures for testing the smoke detection
system after the last engine is started.
Operate the airplane according to these
limitations and procedures until the actions
specified in paragraph (i) of this AD have
been done.

(1) For Model MD-10-10F and MD-10—
30F airplanes: Include the following
information (also found in Boeing Interim
Operating Procedure (IOP) 2—-34.1, dated
November 9, 2004, to the Boeing MD-10
Flight Crew Operations Manual):

“Add procedural step after HYD

Control Panel:

Manual Cargo Fire Test ......... CHECKED

Push and hold CARGO FIRE MANUAL
TEST switch until ‘CARGO FIRE TEST’ alert
is displayed on EAD.

NOTES: During the test, on some Series 30
aircraft, the ‘CRG FLO FWD DISAG’ alert
may be displayed.

If ‘CRG FIRE TST FAIL’ alert is displayed,
select AIR synoptic. Failed heat or smoke
detectors are displayed as amber rectangles
with an “F” inside. Passed heat detectors are
displayed as amber circles and passed smoke
detectors are displayed as amber triangles. If
there is one or more failed smoke detector(s),
pull circuit breakers D-12 (CARGO SMK DET
& LTS) and D-13 (CARGO OVHT) on left
overhead circuit breaker panel. Reset after 2
seconds.

Re-accomplish ‘Manual Cargo Fire Test’
and confirm ‘CRG FIRE TST FAIL’ alert is not
displayed. If ‘CRG FIRE TST FAIL’ alert is
again displayed, contact maintenance.”

(2) For Model MD—-11F airplanes: Insert the
following information (also found in Boeing
JOP 2—-212.1, dated November 9, 2004, to the
Boeing MD-11 Flight Crew Operations
Manual):

“Add procedural step after HYD

Control Panel:

Manual Cargo Fire Test ......... CHECKED

Push and hold CARGO FIRE MANUAL
TEST switch until ‘CARGO FIRE TEST’ alert
is displayed on EAD.

NOTES: During the test, the ‘CRG FLO
FWD DISAG’ and ‘CRG FLO AFT DISAG’
alerts may be displayed.

If ‘CRG FIRE TST FAIL’ alert is displayed,
select AIR synoptic. Failed heat or smoke
detectors are displayed as amber rectangles
with an ‘F’ inside. Passed heat detectors are
displayed as amber circles and passed smoke
detectors are displayed as amber triangles. If
there is one or more failed smoke detector(s),
pull circuit breakers D-12 (CARGO SMK DET
& LTS) and D-13 (CARGO OVHT) on left
overhead circuit breaker panel. Reset after 2
seconds.

Re-accomplish ‘Manual Cargo Fire Test’
and confirm ‘CRG FIRE TST FAIL’ alert is not
displayed. If ‘CRG FIRE TST FAIL’ alert is
again displayed, contact maintenance.”

(3) For Model DC-10-10F and DC-10-30F
airplanes: Insert the following information
(also found in Boeing IOP 2-70, dated
November 24, 2004, to the Boeing DC-10
Flight Crew Operating Manual):
“Annunciator/Door Lights ........... NORMAL/OFF

C/M-2 and C/M-3 observe annunciator
lights.
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NOTE

If a light is on, check system configuration
and take appropriate action.

LWR CARGO FIRE/CREW REST TEST/ARM
AREA SMOKE Detectors.

Move FIRE/SMK DET switch to TEST and
hold. Observe the REST AREA SMK DET,
FWD SMK DET, CREW REST AREA SMOKE,
FWD CARGO FIRE, AFT SMK DET, HEAT
DET and AFT CARGO FIRE lights are on. At
the pilot’s overhead annunciator panel,
observe CARGO FIRE and CREW REST
AREA SMOKE lights are on. At the
glareshield, observe both MASTER WARN
lights are on.

Release switch to ARM position.

If one or more lights failed to come on
during the test, pull circuit breakers D-3
(CARGO CREW REST SMOKE DETS & INDS)
and D—4 (CARGO OVERHEAT). Reset after
two seconds.

Re-accomplish test.

If test is not successful, contact
maintenance.”

Optional Terminating Action

(i) Replacement of Meggitt Model 602
smoke detectors P/N 8930—( ) with modified
smoke detectors in accordance with Meggitt
Safety Systems Service Information Letter
8930-26-01, dated November 8, 2004,
terminates the operational limitation
required by paragraph (h) of this AD. After
all P/N 8930—( ) smoke detectors have been
replaced on the airplane, the operational
limitation specified in paragraph (h) of this
AD may be removed from the AFM.

Alternative Methods of Compliance
(AMOCs)

(j) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(k) None.

Issued in Renton, Washington, on January
12, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-1206 Filed 1-21-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 92—ANE-15-AD; Amendment
39-13916; AD 2004-26—04]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JT8D-200 Series Turbofan
Engines; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 2004—-26—-04. That AD applies to
Pratt & Whitney (PW) JT8D-200 series
turbofan engines. That AD was
published in the Federal Register on
January 5, 2005 (70 FR 677). This
document corrects a compliance time in
Table 1 of the AD. In all other respects,
the original document remains the
same.

DATES: Effective February 9, 2005.

FOR FURTHER INFORMATION CONTACT:
Keith Lardie, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238—7189;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: A final
rule AD, FR Doc. 05-84, that applies to
PW JT8D-200 series turbofan engines,
was published in the Federal Register
on January 5, 2005 (70 FR 677). The
following correction is needed:

§39.13 [Corrected]

m On page 678, in Table 1, right-hand
column, “At the next engine shop visit
after the effective date of this AD, but no
later than December 31, 2004 is
corrected to read “Before further flight”.
Issued in Burlington, MA, on January 14,
2005.
Francis A. Favara,
Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 05-1215 Filed 1-21-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP San Francisco Bay 04—-007]
RIN 1625-AA87

Security Zone; Suisun Bay, Concord,
CA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing fixed security zones in the
navigable waters of the United States
around each of the three piers at the
Military Ocean Terminal Concord
(MOTCO), California (formerly United
States Naval Weapons Center Concord,
California), any combination of which
can be enforced by the Captain of the

Port (COTP) San Francisco Bay during
the onloading or offloading of military
equipment and ordnance, depending on
which pier, or piers, are being used. In
light of recent terrorist actions against
the United States, these security zones
are necessary to ensure the safe
onloading and offloading of military
equipment and to ensure the safety of
the public from potential subversive
acts. The security zones prohibit all
persons and vessels from entering,
transiting through or anchoring within
portions of the Suisun Bay within 500
yards of any MOTCO pier, or piers,
where military onload or offload
operations are taking place, unless
authorized by the COTP or his
designated representative.

DATES: This rule is effective February
23, 2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket COTP 04-007 and are available
for inspection or copying at the
Waterways Branch of the Marine Safety
Office San Francisco Bay, Coast Guard
Island, Alameda, California, 94501,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Doug Ebbers, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, at (510) 437-3073.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On July 19, 2004, we published a
notice of proposed rulemaking (NPRM)
in the Federal Register (69 FR 42950)
proposing to establish permanent
security zones around the three piers at
the MOTCO facility. This NPRM
incorrectly stated that lighted buoys
would be used to mark the perimeter of
the proposed security zones and that the
MOTCO Piers were numbered from east
to west instead of west to east. Because
of these errors, a supplemental NPRM
was published in the Federal Register
(69 FR 55125) on September 13, 2004 to
correct the errors in the initial NPRM
and provide 60 more days for the public
to comment. We received no letters
commenting on the proposed rule. No
public hearing was requested, and none
was held.

Penalties for Violating Security Zone

Vessels or persons violating this
security zone will be subject to the
penalties set forth in 33 U.S.C. 1232 and
50 U.S.C. 192. Pursuant to 33 U.S.C.
1232, any violation of the security zone
described herein, is punishable by civil
penalties (not to exceed $32,500 per
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violation, where each day of a
continuing violation is a separate
violation), criminal penalties
(imprisonment up to 6 years and a
maximum fine of $250,000), and in rem
liability against the offending vessel.
Any person who violates this section,
using a dangerous weapon, or who
engages in conduct that causes bodily
injury or fear of imminent bodily injury
to any officer authorized to enforce this
regulation, also faces imprisonment up
to 12 years. Vessels or persons violating
this section are also subject to the
penalties set forth in 50 U.S.C. 192:
Seizure and forfeiture of the vessel to
the United States, a maximum criminal
fine of $10,000, and imprisonment up to
10 years.

The Captain of the Port will enforce
these zones and may enlist the aid and
cooperation of any Federal, State,
county, municipal, and private agency
to assist in the enforcement of the
regulation.

Background and Purpose

In its effort to thwart potential
terrorist activity, the Coast Guard has
increased safety and security measures
on U.S. ports and waterways. As part of
the Diplomatic Security and
Antiterrorism Act of 1986 (Public Law
99-399), Congress amended section 7 of
the Ports and Waterways Safety Act
(PWSA), 33 U.S.C. 1226, to allow the
Coast Guard to take actions, including
the establishment of security and safety
zones, to prevent or respond to acts of
terrorism against individuals, vessels, or
public or commercial structures. The
Coast Guard also has authority to
establish security zones pursuant to the
Act of June 15, 1917, as amended by the
Magnuson Act of August 9, 1950 (50
U.S.C. 191 et seq.) and implementing
regulations promulgated by the
President in subparts 6.01 and 6.04 of
part 6 of title 33 of the Code of Federal
Regulations.

In this particular rulemaking, to take
steps to prevent the catastrophic impact
that a terrorist attack against the
MOTCO facility would have on the
people, ports, waterways, and properties
of the Port Chicago and Suisun Bay
areas, the Coast Guard is establishing
three security zones in the navigable
waters of the United States within 500
yards of any MOTCO pier, or piers,
where military onload or offload
operations are taking place. These
security zones are necessary to
safeguard vessels, cargo, crew, the
MOTCO terminal, and the surrounding
property from sabotage or other
subversive acts, accidents or criminal
acts. These zones are also necessary to

protect military operations from
compromise and interference.

Previously, for each military
operation at MOTCO, a temporary final
rule would be written and published to
establish a temporary security zone
around the entire MOTCO facility, and
the maritime public would be advised of
the security zone using a Broadcast
Notice to Mariners (BNM). In this
rulemaking, we are creating three
smaller security zones that surround
only the pier, or piers, being used for a
military onload or offload, and the
security zone(s) will only be enforced
during an onload or offload operation.
This allows the Coast Guard to provide
additional security for the facility
during military operations without
having to publish a temporary final rule
each time an operation occurs, while
minimizing the negative impacts to
vessel traffic, fishing, and other
activities in Suisun Bay. Five hundred
yards around the pier(s) is estimated to
be an adequate zone size to provide
increased security for military
operations by providing a standoff
distance for blast and collision, a
surveillance and detection perimeter,
and a margin of response time for
security personnel.

This rule, for security reasons,
prohibits the entry of any vessel or
person inside the security zone without
specific authorization from the Captain
of the Port or his designated
representative. Due to heightened
security concerns and the catastrophic
impact a terrorist attack on this facility
would have on the public, environment,
transportation system, surrounding
areas, and nearby communities,
establishing security zones is a prudent
and necessary action for this facility.

Discussion of Comments and Changes

We received no letters commenting on
either the initial proposed rule or the
revised rule we proposed in our
September 2004 supplemental NPRM
(69 FR 55125). No public hearing was
requested, and none was held.
Therefore, we made no change from the
rule we proposed in our supplemental
NPRM.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of

the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this rule
restricts access to the waters
encompassed by the security zones, the
effect of this regulation is not significant
because: (i) The zones only encompass
small portions of the waterway; (ii)
smaller vessels are able to pass safely
around the zones; and (iii) larger vessels
may be allowed to enter these zones on
a case-by-case basis with permission of
the Captain of the Port or his designated
representative.

The size of the security zones are the
minimum necessary to provide adequate
protection for MOTCO, vessels engaged
in operations at MOTCO, their crews,
other vessels operating in the vicinity,
and the public. The entities most likely
to be affected are commercial vessels
transiting to or from Suisun Bay via the
Port Chicago Reach section of the
channel and pleasure craft engaged in
recreational activities and sightseeing.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities for
several reasons: (i) Small vessel traffic is
able to pass safely around the area, (ii)
vessels engaged in recreational
activities, sightseeing and commercial
fishing have ample space outside of the
security zones to engage in these
activities, and (iii) vessels may receive
authorization to transit through the
zones by the Captain of the Port or his
designated representative on a case-by-
case basis. In addition, small entities
and the maritime public will be advised
of these security zones via public notice
to mariners and by Coast Guard patrol
personnel.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—

121), we offered to assist small entities
in understanding the rule so that they
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could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal Regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Cast Guard, call 1-
800-REG-FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule does not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of

Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969

(NEPA) (42 U.S.C. 4321—-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because it would
establish security zones. A draft
“Environmental Analysis Check List”
and a draft “Categorical Exclusion
Determination” (CED) will be available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.1199, to read as follows:

§165.1199 Security Zones; Military Ocean
Terminal Concord (MOTCO), Concord,
California.

(a) Location. The security zone(s)
encompass the navigable waters of
Suisun Bay, California, extending from
the surface to the sea floor, within 500
yards of the three Military Ocean
Terminal Concord (MOTCO) piers in
Concord, California.

(b) Regulations. (1) The Captain of the
Port (COTP) San Francisco Bay will
enforce the security zone(s) established
by this section during military onload or
offload operations only upon notice.
Upon notice of enforcement by the
COTP, entering, transiting through or
anchoring in the zone(s) is prohibited
unless authorized by the COTP or his
designated representative. Upon notice
of suspension of enforcement by the
COTP, all persons and vessels are
granted general permissions to enter,
transit, and exit the security zone(s).

(2) If more than 1 pier is involved in
onload or offload operations at the same
time, the 500-yard security zone for
each involved pier will be enforced.

(3) Persons desiring to transit the area
of a security zone may contact the Patrol
Commander on scene on VHF-FM
channel 13 or 16 or the COTP at
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telephone number 415-399-3547 to
seek permission to transit the area. If
permission is granted, all persons and
vessels must comply with the
instructions of the COTP or his
designated representative.

(c) Enforcement. All persons and
vessels must comply with the
instructions of the Coast Guard Captain
of the Port or the designated on-scene
patrol personnel. Patrol personnel
comprise commissioned, warrant, and
petty officers of the Coast Guard
onboard Coast Guard, Coast Guard
Auxiliary, local, state, and federal law
enforcement vessels. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the security zones by
local law enforcement and the MOTCO
police as necessary. Upon being hailed
by U.S. Coast Guard patrol personnel by
siren, radio, flashing light, or other
means, the operator of a vessel must
proceed as directed.

(d) Notice of enforcement or
suspension of enforcement of security
zone(s). The COTP San Francisco Bay
will cause notification of enforcement of
the security zone(s) to be made by
issuing a Local Notice to Mariners and
a Broadcast Notice to Mariners to inform
the affected segments of the public.
During periods that the security zone(s)
are being enforced, Coast Guard patrol
personnel will notify mariners to keep
out of the security zone(s) as they
approach the area. In addition, Coast
Guard Group San Francisco Bay
maintains a telephone line that is
maintained 24 hours a day, 7 days a
week. The public can contact Group San
Francisco Bay at (415) 399-3530 to
obtain information concerning
enforcement of this rule. When the
security zone(s) are no longer needed,
the COTP will cease enforcement of the
security zone(s) and issue a Broadcast
Notice to Mariners to notify the public.
Upon notice of suspension of
enforcement, all persons and vessels are
granted general permissions to enter,
move within and exit the security
zone(s).

Dated: January 12, 2005.
Gerald M. Swanson,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco Bay, California.

[FR Doc. 05-1232 Filed 1-21-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 171,173, 174, 176, and
177

[Docket No. RSPA-03-16370 (HM-233)]
RIN 2137-AD84

Hazardous Materials; Incorporation of
Exemptions Into Regulations

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Final rule.

SUMMARY: This final rule amends the
Hazardous Materials Regulations by
incorporating into the regulations the
provisions of certain widely used
exemptions which have established a
history of safety and which may be
converted into regulations for general
use. We are also making minor revisions
to the requirements for use of
packagings authorized under
exemptions. The revisions provide
wider access to the benefits of the
provisions granted in these exemptions
and eliminate the need for the current
exemption holders to reapply for
renewal of the exemption, thus reducing
paperwork burdens and facilitating
commerce while maintaining an
acceptable level of safety.
DATES: Effective Date: The effective date
of these amendments is March 25, 2005.
Incorporation by Reference Date: The
incorporation by reference of certain
publications listed in these amendments
is approved by the Director of the
Federal Register as of March 25, 2005.
Voluntary Compliance Date: RSPA is
authorizing immediate voluntary
compliance. However, RSPA may
further revise this rule as a result of
appeals it may receive for this rule.
FOR FURTHER INFORMATION CONTACT: Gigi
Corbin, Office of Hazardous Materials
Standards, (202) 366—8553 or Diane
LaValle, Office of Hazardous Materials
Exemptions and Approvals, (202) 366—
4535, Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590-0001.

SUPPLEMENTARY INFORMATION:
I. Background

The Research and Special Programs
Administration (RSPA) (hereafter, “we”
or “‘us”) is amending the Hazardous
Materials Regulations (HMR; 49 CFR
Parts 171-180) to incorporate a number
of changes based on existing
exemptions. This rulemaking is part of
an ongoing effort to identify commonly

used exemptions that have an
established history of safety and may be
converted into regulations. Adoption of
these exemptions as rules of general
applicability provides wider access to
benefits of the provisions granted in
these exemptions. Additionally, these
changes eliminate the need for the
current holders to reapply for extension
of the exemptions every two years and
for us to process these renewal requests.
In addition, we are making minor
revisions to the requirements for use of
packagings authorized under
exemptions. We have identified the
following subjects as suitable for
incorporation into the HMR in this final
rule:

Salvage cylinders: The use of non-
DOT specification salvage cylinders for
the overpacking and transportation in
commerce of damaged or leaking
cylinders of certain pressurized and
non-pressurized hazardous materials
has been authorized under various
exemptions for several years. The
exemptions affected are DOT-E 9507,
9781, 9991, 10022, 10110, 10151, 10323,
10372, 10504, 10519, 10789, 10987,
11257, 11459, 12698, 12790, and 12898.
This final rule also responds to a
petition for rulemaking (P—1168)
submitted by the Chlorine Institute, Inc.

Meter provers: A mechanical
displacement meter prover is a
mechanical device, permanently
mounted on a truck or trailer, consisting
of a piping system that is used to
calibrate the accuracy and performance
of meters that measure the quantity of
product being pumped or transferred at
facilities such as drilling locations,
refineries, tank farms and loading racks.
Exemptions provide relief from both
bulk and non-bulk specification
packaging requirements for mechanical
displacement meter provers that are
either truck or trailer mounted. The
hazardous materials provided for are in
Class 3 and Division 2.1. The
exemptions affected are DOT-E 8278,
9004, 9048, 9162, 9287, 9305, 9352,
10228, 10596, 10765, 12047, and 12808.

Segregation: Exemptions provide
relief from the segregation requirements
in §§174.81, 176.83 and 177.848 which
prohibit storage, loading, and
transportation of (1) cyanides, cyanide
mixtures or solutions with acids; and (2)
Division 4.2 materials with Class 8
liquids, on the same transport vehicle.
The exemptions affected are DOT-E
9723, 9769, 10441, 10933, 11153, and
11294.

RSPA received six comments in
response to the NPRM. These comments
were submitted by representatives of
trade organizations, hazardous materials
shippers and carriers, and packaging



Federal Register/Vol. 70, No. 14/Monday, January 24, 2005/Rules and Regulations

3303

manufacturers. Most commenters
expressed support for various proposals,
but several raised concerns about
certain provisions in the proposal that
are discussed below.

The following is a section-by-section
summary of the changes, and where
applicable, a discussion of comments
received.

Section-by-Section Review
Part 171
Section 171.7

We are incorporating by reference
chapters IL, I1I, IV, V and VI of the
American Society of Mechanical
Engineers (ASME) “Pipeline
Transportation Systems for Liquid
Hydrocarbons and other Liquids,”
ASME B31.4-1998 Edition. See the
§173.3 preamble discussion.

We are also updating the entry for the
Compressed Gas Association’s Pamphlet
C-6 to include a reference to §173.3.

Part 173
Section 173.3

We are authorizing the use of salvage
cylinders for overpacking a damaged or
leaking cylinder containing hazardous
materials other than Class 1 or 7 or
acetylene. Salvage cylinders must be
designed, constructed and marked in
accordance with section VIII, division I
of the ASME Code. Salvage cylinders
are limited to a maximum capacity of
450 L (119 gallons). Contents of the
damaged cylinder must be limited in
pressure and volume so that if the
cylinder totally discharges into the
salvage cylinder, the pressure in the
salvage cylinder will not exceed the
maximum allowable working pressure
(MAWP). We have authorized the use of
salvage cylinders under exemptions for
several years with a safe and satisfactory
transportation experience. Materials in
Classes 1 and 7 and acetylene were not
authorized under the terms of these
exemptions; therefore, we have no
transportation experience and are not
including them in this final rule.
Salvage cylinders must be retested in
accordance with the Compressed Gas
Association’s (CGA) Pamphlet C-6;
however, because a salvage cylinder is
not a DOT specification cylinder, the
requirement for a Requalification
Identification Number (RIN) does not
apply.

In the NPRM, in paragraph (d)(2), we
proposed that a “salvage cylinder must
have provisions for securely positioning
the damaged cylinder therein.” A
commenter, Air Products, pointed out
that not all cylinders have ““provisions”
for securing a damaged cylinder and

asked RSPA to clarify what we meant.
The intent of this requirement is to
ensure that a damaged cylinder is
secured in any manner that will prevent
excessive motion during transportation;
this could mean devices to secure the
damaged cylinder or it could be
compatible cushioning material that
surrounds the damaged cylinder and
restricts movement in the salvage
cylinder. We revised the language in
§173.3(d)(2) to reflect our intent.

In the NPRM, we proposed that the
contents of the damaged cylinder must
be limited in pressure and volume so
that if totally discharged into the salvage
cylinder, the pressure in the salvage
cylinder will not exceed the MAWP at
21 °C (70 °F) for non-liquefied gases, or
55 °C (131 °F) for liquefied gases. A
commenter stated that under this
proposal certain liquefied gases, such as
carbon dioxide and nitrous oxide liquid,
could not be transported in currently
available salvage cylinders unless
controls are employed to prevent the
pressure from exceeding the MAWP.
The commenter suggested that one way
to control the pressure in a salvage
cylinder would be refrigeration or,
alternatively in the case of short
distances in extremely hot
environments, the use of a canopy to
shade a salvage cylinder being
transported on an open trailer. Under
the exemption program, neither of these
methods was authorized to prevent
exceeding the MAWP. Instead of the
pressure limits proposed in the NPRM,
we amended paragraph (d)(4) to state
that the contents of the damaged
cylinder must be limited in pressure
and volume so that if totally discharged
into the salvage cylinder, the pressure in
the salvage cylinder will not exceed 5/
4 of the MAWP at 55 °C (131 °F). An
exception to this is added for liquefied
nitrous oxide and carbon dioxide
cylinders. This is consistent with the
general requirements for shipment of
compressed gases in cylinders in
§173.301.

The same commenter requested that
we allow placement of the
requalification marking on a metal plate
affixed to the pressure vessel. In the
NPRM, in paragraph (d)(13), we
proposed that each requalified cylinder
“must be durably and legibly marked on
the sidewall * * *”’, however, we did
not specify how the marking would be
applied to the cylinder. Based on the
commenter’s request, we reconsidered
various means of marking the cylinder
and revised (d)(13) to allow the
requalification marking to be placed on
any portion of the upper end of the
cylinder or on a metal plate
permanently secured to the cylinder. No

stamping is authorized on the cylinder
sidewall. This is consistent with the
requalification markings in § 180.213(b)
and does not compromise the integrity
of the cylinder.

In the NPRM we proposed that a
salvage cylinder must be visually
inspected and pressure tested every two
years. The Chlorine Institute pointed
out that in § 180.209 of the HMR we
require cylinder requalification every
five years for most cylinders. The
commenter stated that a “two year
interval is unwarranted and would
result in an increased burden to the
industry.” We agree with the
commenter and are adopting a
requalification frequency of five years.

The Chlorine Institute also suggested
that we should require all gaskets,
valves and fittings be compatible with
the hazardous materials overpacked in
the salvage cylinder. We agree. Since all
requirements for use of salvage
cylinders are contained in § 173.3(d), we
are adding a new paragraph to include
compatibility requirements for all
gaskets, valves and fittings. We are also
reformatting paragraph (d) for clarity.

Section 173.5a

We are editorially revising the
requirements in § 173.5a and
redesignating the current requirements
as paragraph (a). We are also adding a
new paragraph (b) to include provisions
for the transportation of mechanical
displacement meter provers. We have
authorized the transportation of
mechanical displacement meter provers
under exemptions for several years with
a safe and satisfactory transportation
experience. A mechanical displacement
meter prover is excepted from the
specification packaging requirements
when: (1) They have a capacity not over
1,000 gallons; (2) they are permanently
mounted on a truck chassis or a trailer;
and (3) they contain only the residue of
a Class 3 or Division 2.1 material. A
mechanical displacement meter prover
must be designed and constructed in
accordance with certain provisions
specified in the ASME Standard B31.4,
and is subject to periodic visual
inspection and hydrostatic retesting. We
did not receive any comments on this
proposal and are adopting the
amendment as proposed.

Section 173.12

We are amending paragraph (b) to
allow lab packs to also be transported
for disposal and recovery by rail and
cargo vessel. Currently, § 173.12
authorizes the transportation of lab
packs for disposal and recovery by
highway only. However, under certain
exemptions lab packs have been
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authorized to be transported by rail and
cargo vessel. Lab packs are combination
packagings used for the transportation
of waste materials in Class or Division
3,4.1,4.2,4.3,5.1, 6.1, 8 or 9. Lab packs
are excepted from the specification
packaging requirements for combination
packagings if packaged in accordance
with § 173.12(b).

We are adding a new paragraph (e) in
§173.12 to authorize the transportation
of waste cyanides and waste cyanide
mixtures or solutions with acids under
certain conditions. The HMR prohibit
the loading, storage and transportation
of cyanides and cyanide mixtures or
solutions on the same transport vehicle
with acids, if a mixture of the materials
would generate hydrogen cyanide (see
§§174.81, 176.83, and 177.848).
Transportation of these materials on the
same transport vehicle has been
authorized under the terms of numerous
exemptions with certain packaging and
segregation requirements with a
satisfactory and safe transportation
experience. The exemptions affected are
DOT-E 9723, 9769, 10441, and 10933.
The NPRM proposed a maximum
quantity limit of 1 kg for waste cyanides
and waste cyanide mixtures and 1 L per
inner receptacle for waste cyanide
solutions. One commenter supported
our proposal unconditionally. Another
commenter, Onyx Environmental
Services L.L.C., believes the “quantity
limits for inner packagings are overly
restrictive”” and recommends that we
allow up to 2 kg (4.4 1bs) or 2 L (0.6
gallon) net of cyanides per inner
receptacle. The commenter pointed out
that under a current exemption (DOT—
E 13192) RSPA has allowed 2 kg per
inner packaging. We agree with the
commenter and are revising the quantity
limits per inner packaging from 1 kg to
2 kg for solids and from 1 L to 2 L for
liquids in this final rule.

We are also authorizing the
transportation of waste Division 4.2
materials with Class 8 liquids under
certain conditions. Storage, loading and
transportation of Division 4.2 materials
with Class 8 liquids on the same
transport vehicle or storage facility is
prohibited by the HMR. However, we
have authorized the transportation of
these materials on the same transport
vehicle under various exemptions and
specified conditions with a safe and
satisfactory transportation experience.
The exemptions affected are DOT-E
11153 and 11294. In the NPRM we
proposed a maximum quantity limit of
1 kg per inner packaging. Onyx
Environmental Services L.L.C. requested
that we allow 2 kg of Division 4.2
material instead of 1 kg for the
exception in 173.12(e)(2)(iii). We agree

with the commenter and are allowing 2
kg per inner packaging for solids in this
final rule.

The same commenter requested we
clarify that the quantity limits for inner
packagings set forth in paragraph (e)(1)
and (e)(2) are the net amounts of
hazardous material, and not the gross
weight of the package. We believe that
the proposed language clearly indicates
that quantity limits apply to the
hazardous material in the inner
packaging and not the completed
package, and, therefore, are not
amending this language.

In the NPRM we proposed certain
separation requirements. Specifically,
we stated that the cyanide materials and
the Division 4.2 materials must be
“secured on pallets of not less than 100
mm (4 inches) in height.” A commenter
suggested that in addition to securement
on pallets, we allow the hazardous
material to be otherwise elevated at least
100 mm (4 inches) off the floor of the
freight container, unit load device,
transport vehicle, or rail car. The
commenter stated that this would allow
shippers “to load lab packs of cyanides
on top of other packages (i.e., 55-gallon
drums) that contain compatible
materials in lieu of using a pallet.”
Since the intent of this requirement is
to prevent commingling, we agree that
means other than pallets that achieve
this goal may be employed and are
revising § 173.12(e) accordingly.
Readers are reminded that any package
containing any hazardous material, not
permanently attached to a motor
vehicle, must be secured against
movement, including relative motion
between packages, within the vehicle on
which it is being transported.

Section 173.13

Section 173.13 excepts Class or
Division 3, 4.1, 4.2, 4.3,5.1,6.1,8 0r 9
materials from labeling and placarding
requirements of the HMR if the material
is packaged in accordance with the
provisions of this section. The current
exception applies to hazardous
materials being transported by motor
vehicle, rail car, or cargo aircraft. For
transportation by cargo aircraft, the
hazardous material must also be
permitted to be transported on cargo
aircraft in column (9B) of the Hazardous
Materials Table (HMT). Section 173.13
restricts the net quantity per inner
packaging to 1 L for liquids and 2.85 kg
for solids and requires triple packaging
which significantly exceeds the
packaging standard currently
authorized. For many years, we have
also authorized transportation by
passenger aircraft with certain
limitations with a safe and satisfactory

transportation experience. The affected
exemptions are DOT E-7891, 8249,
9168, 10672, 10962, 10977, 11248,
12177, 12230, and 12401. In the NPRM,
we proposed to amend the HMR by
expanding the exception to include
transportation by passenger aircraft with
certain limitations for materials that are
permitted to be transported on
passenger aircraft in column (9A) of the
HMT. The exception provides a level of
safety that is comparable to the level of
safety previously provided under the
exemption program.

Two commenters (Federal Express
and All-Pak) opposed the proposal to
incorporate the provisions allowed
under the exemption program into the
regulations. The commenters expressed
concern about the loss of controls that
are provided under an exemption and
believe that the packaging required
under the exemption program is better
than the packaging required by § 173.13.
FedEx goes on to say they “believe this
will significantly increase the chance for
packaging failures.” An exemption
permits a person to perform a function
that is not otherwise permitted under
the HMR. RSPA believes that the safety
record of the “poison pack” exemption
packagings over the years has shown
that they are safe and are acceptable for
inclusion in the HMR. All-Pak states
that their outer packaging is marked and
certified as a PG I packaging, whereas
§ 173.13 packagings are not. Both,
FedEx and All-Pack, are under the
impression that, as proposed in the
NPRM, “outer packagings would not be
marked with UN/ICAO packaging
specification markings.” We disagree.
All §173.13 packagings are UN
packages tested at the PG I level.
Furthermore, a packaging that is
represented as manufactured to a UN
standard must be marked as specified in
part 178.

All-Pak questions whether RSPA has
““a sufficient track record upon which to
base the proposed expansion of
authority into passenger air traffic”
because they believe that there is little
or no substantive experience with
§ 173.13 packages. According to All-Pak,
neither UPS nor FedEx allow packages
prepared in accordance with §173.13 on
their aircraft. RSPA has knowledge that
§ 173.13 packages are extensively used
by leading life science and high
technology chemical companies and are
accepted by a number of carriers for
both ground and air transportation.
Because UPS and FedEx have made a
business decision not to accept these
packages, there may be less data
concerning the performance of such
packages than there would otherwise
have been. Nevertheless, we believe
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incorporation of these exemption
provisions into the general regulation is
appropriate based on the safe
transportation of packages prepared in
accordance with § 173.13 by other
modes of transportation, as well as on
the safety record of the exemption
program.

FedEx stated that carrier personnel
“have long recognized and been trained
to understand the exemption markings”
and that carriers who choose to accept
packagings prepared in accordance with
§ 173.13 would be required to retrain
their personnel. In a final rule published
in the Federal Register May 30, 1996
(HM-222B; 61 FR 6480), RSPA
amended the training requirements in
subpart H to require that if a new
regulation is adopted, or an existing
regulation that pertains to a function
performed by a hazmat employee is
changed, the hazmat employee must be
trained in the new or revised function-
specific requirements without regard to
the timing of the three year training
cycle. The only instruction required is
that necessary to assure knowledge of
the new or revised regulatory
requirement. It is not necessary to test
the hazmat employee or retain records
of the instruction provided in the new
or revised requirements until the next
scheduled retraining at or within the
three year cycle.

FedEx also asked RSPA to consider
labeling packages prepared under
exemptions DOT E-7891, 8249, 9168,
10672, 10962, 10977, 11248, 12177,
12230, and 12401. This request is
outside the scope of this rulemaking and
is not addressed here.

Another commenter requested we add
clarifying language to indicate that
packages prepared in accordance with
§173.13 are not subject to the
segregation requirements. While
§ 177.848 clearly states that the
segregation requirements apply to
hazardous materials in packages which
require hazard labels, parts 175 and 176
do not contain similar language. It is our
intent to except from the segregation
requirements those packages that are not
required to be labeled in accordance
with part 172 of the HMR. Therefore, we
are revising paragraph (a) to include the
exception from the segregation
requirements.

A commenter questioned why we
allowed transportation of a hazardous
material conforming to the requirements
in §173.13(b) on a passenger vessel, but
not on a cargo vessel. This was an error
on our part. The first sentence in
paragraph (b) should not have included
the wording “and passenger vessel.”
The preamble text in the NPRM reflects
our intent to include transportation by

passenger aircraft for packages prepared
in accordance with this section. We did
not intend or propose to include
transportation by vessel and, therefore,
in this final rule, are not authorizing
transportation by vessel. Transportation
by vessel may be considered in a future
rulemaking.

After publication of the NPRM, we
found that we had overlooked quantity
limits in column (9) of the HMT for a
number of materials, both liquid and
solid, which are lower than the quantity
limits authorized in § 173.13. To correct
this oversight, in this final rule, we are
limiting the net quantity in one package
to the lesser of the amount specified in
column (9) or the amount authorized in
§173.13 for materials transported by
aircraft.

For the reasons cited above, we are
amending §173.13 of the HMR to
include transportation by passenger
aircraft with certain limitations for
materials that are permitted to be
transported on passenger aircraft in
column (9A) of the HMT. The
provisions in § 173.13 provide a level of
safety that is comparable to the level of
safety previously provided under the
exemption program.

Section 173.22a

We are revising paragraph (b) of
§ 173.22a by removing the requirement
that a copy of each exemption that
authorizes use of a packaging must be
maintained at each facility where the
package is being used in connection
with the transportation of a hazardous
material. Currently, the “Special
Provisions” section of each exemption
states where the exemption must be

maintained, if we believe it is necessary.

We believe that such a requirement
should be handled on a case-by-case
basis and see no need for an across-the-
board requirement in the HMR. This
revision also responds to a petition for
rulemaking (P—1293) submitted by W.
W. Grainger, Inc. We are also revising
paragraph (c) of § 173.22a to clarify that
a “current” copy of an exemption must
be provided to the carrier by each
person offering hazardous materials
under the terms of an exemption when
the exemption contains requirements
that apply to the carrier. Additionally,
we are adding the website address
where a copy of an exemption can be
obtained.

Part 174
Section 174.81

We are revising paragraph (c) by
adding a cross-reference to §173.12(e)
for cyanides, cyanide mixtures or
solutions as well as Division 4.2

materials and, for clarity and
consistency with § 177.848, amending
the regulatory text. See § 173.12
preamble discussion. We are also
editorially revising paragraph (d) for
clarity.

Part 176

Section 176.83

We are adding a new paragraph
(a)(11) to reference a segregation
exception in § 173.12(e) for lab packs
containing cyanides and cyanide
mixtures or solutions transported with
acids, and for Division 4.2 materials in
lab packs transported with Class 8
liquids. See § 173.12 preamble
discussion.

Section 176.84

We are adding a footnote to paragraph
(b), following Code “52” cross-
referencing § 173.12(e) for cyanides and
cyanide mixtures or solutions in lab
packs. See § 173.12 preamble
discussion.

Part 177

Section 177.848

In the NPRM, we proposed to revise
paragraph (c) by adding a cross-
reference to § 173.12(e) for cyanides,
cyanide mixtures or solutions as well as
Division 4.2 materials. (See §173.12
preamble discussion.) A commenter
requested that we clarify that the
exception applies to cyanides, cyanide
mixtures or solutions stored, loaded or
transported with acids, and to Division
4.2 materials stored, loaded or
transported with Class 8 liquids. We
agree with the commenter and are
amending the language in § 173.12(e)
accordingly. We are also editorially
revising paragraph (d) for clarity.

II. Regulatory Analyses and Notices

A. Statutory/Legal Authority for This
Rulemaking

1. 49 U.S.C. 5103(b) authorizes the
Secretary of Transportation to prescribe
regulations for the safe transportation,
including security, of hazardous
material in intrastate, interstate, and
foreign commerce.

2. 49 U.S.C. 5117(a) authorizes the
Secretary of Transportation to issue an
exemption from a regulation prescribed
in 5103(b), 5104, 5110, or 5112 of the
Federal Hazardous Materials
Transportation Law to a person
transporting, or causing to be
transported, hazardous material in a
way that achieves a safety level at least
equal to the safety level required under
the law, or consistent with the public
interest, if a required safety level does
not exist. In this rule, we are amending
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regulations by converting certain widely
used exemptions which have
established a history of safety and
which may, therefore, be converted into
the regulations for general use.

B. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
section 3(f) and was not reviewed by the
Office of Management and Budget
(OMB). This final rule is not considered
a significant rule under the Regulatory
Policies and Procedures order issued by
the Department of Transportation [44 FR
11034]. The costs and benefits of this
final rule are considered to be so
minimal as to not warrant preparation of
a regulatory impact analysis or a
regulatory evaluation. The provisions of
this final rule provide a relaxation of the
regulations and, as such, impose little or
no additional costs to affected industry.

C. Executive Order 13132

This final rule was analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism’). This final rule
preempts State, local and Indian tribe
requirements but does not impose any
regulation that has substantial direct
effects on the states, the relationship
between the national government and
the States, or the distribution of power
and responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

Federal hazardous material
transportation law, 49 U.S.C. 5101—
5127, contains an express preemption
provision (49 U.S.C. 5125(b))
preempting State, local, and Indian tribe
requirements on certain covered
subjects. Covered subjects are:

(1) The designation, description, and
classification of hazardous materials;

(2) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous materials;

(3) The preparation, execution, and
use of shipping documents related to
hazardous materials and requirements
related to the number, contents, and
placement of those documents;

(4) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous materials; or

(5) The design, manufacture,
fabrication, marking, maintenance,
reconditioning, repair, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

This final rule concerns classification,
packaging, marking, labeling, and
handling of hazardous materials, among
other covered subjects and preempts
any State, local, or Indian tribe
requirements concerning these subjects
unless the non-Federal requirements are
“substantively the same” (see 49 CFR
107.202(d)) as the Federal requirements.

Federal hazardous materials
transportation law provides at 49 U.S.C.
5125(b)(2) that if RSPA issues a
regulation concerning any of the
covered subjects, RSPA must determine
and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of the final rule and not later
than two years after the date of issuance.
The effective date of preemption is 90
days from the publication of this final
rule in the Federal Register.

D. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (““‘Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not have
tribal implications, does not impose
substantial direct compliance costs on
Indian tribal governments, and does not
preempt tribal law, the funding and
consultation requirements of Executive
Order 13175 do not apply, and a tribal
summary impact statement is not
required.

E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities. An agency must
conduct a regulatory flexibility analysis
unless it determines and certifies that a
rule is not expected to have a significant
impact on a substantial number of small
entities. This final rule incorporates into
the Hazardous Materials Regulations
certain widely used exemptions. These
amendments relax certain requirements,
while maintaining safety. The
amendments also result in modest cost
savings and do not impose significant
impacts on any of the entities, small or
otherwise, potentially affected by the
rule. Therefore, I certify this rule will
not have a significant economic impact
on a substantial number of small
entities.

This final rule has been developed in
accordance with Executive Order 13272
(“Proper Consideration of Small Entities
in Agency Rulemaking”’) and DOT’s
procedures and policies to promote

compliance with the Regulatory
Flexibility Act to ensure that potential
impacts of draft rules on small entities
are properly considered.

F. Paperwork Reduction Act

RSPA has current information
collection approvals under: OMB No.
2137-0051, “Rulemaking, Exemption,
and Preemption Requirements,” with
4,219 burden hours and an expiration
date of May 31, 2006; and OMB No.
2137-0022, “Testing, Inspection, and
Marking of Cylinders,” with 168,431
burden hours and an expiration date of
September 30, 2005. We do not
anticipate any significant change in
burden of these current information
collections as a result of this final rule.

Section 1320.8(d), Title 5, Code of
Federal Regulations requires that RSPA
provide interested members of the
public and affected agencies an
opportunity to comment on information
collection and recordkeeping requests.
This notice identifies a new information
collection request under OMB No.
2137-xxxx, ‘Inspection and Testing of
Meter Provers” as proposed under this
rule requiring annual visual inspections
and 5-year pressure tests for meter
provers. RSPA has submitted this new
information collection request to the
Office of Management and Budget
(OMB) for approval based on the
requirements in this final rule. This new
information collection will be assigned
an OMB control number after review
and approval by OMB. We estimate that
this new information collection burden
will be as follows:

OMB No. 2137-xxxx, “Inspection and
Testing of Meter Provers’”:

Annual Number of Respondents: 50.

Annual Responses: 250.

Annual Burden Hours: 175.

Annual Burden Cost: $9,500.00.

Requests for a copy of this
information collection should be
directed to Deborah Boothe or T. Glenn
Foster, Office of Hazardous Materials
Standards (DHM-10), Research and
Special Programs Administration, Room
8430, 400 Seventh Street, SW.,
Washington, DC 20590-0001,
Telephone (202) 366—8553. We will
publish a notice advising interested
parties of the OMB control number for
this information collection when
assigned by OMB.

G. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
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heading of this document can be used
to cross-reference this action with the
Unified Agenda.

H. Unfunded Mandates Reform Act

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of
$120.7 million or more to either State,
local or tribal governments, in the
aggregate, or to the private sector, and
is the least burdensome alternative that
achieves the objective of the rule.

I. Environmental Assessment

The National Environmental Policy
Act of 1969 (NEPA), as amended (42
U.S.C. 4321-4347), requires Federal
agencies to consider the consequences
of major Federal actions and prepare a
detailed statement on actions
significantly affecting the quality of the
human environment. We developed an
assessment to determine the effects of
these revisions on the environment and
whether a more comprehensive
environmental impact statement may be
required. We have concluded that there
are no significant environmental
impacts associated with this final rule.
We received no comments concerning
environmental impacts.

J. Privacy Act

Anyone is able to search the
electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
dms.dot.gov.

List of Subjects
49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkeeping
requirements.

49 CFR Part 173

Hazardous materials transportation,
Incorporation by reference, Packaging
and containers, Radioactive materials,
Reporting and recordkeeping
requirements, Uranium.

49 CFR Part 174

Hazardous materials transportation,

49 CFR Part 176

Hazardous materials transportation,
Maritime carriers, Radioactive materials,
Reporting and recordkeeping
requirements.

49 CFR Part 177

Hazardous materials transportation,
Motor carriers, Radioactive materials,
Reporting and recordkeeping
requirements.

m In consideration of the foregoing, 49
CFR chapter I is amended as follows:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

m 1. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5127, 44701; 49
CFR 1.45 and 1.53; Pub. L. 101-410 section

4 (28 U.S.C. 2461 note); Pub. L. 104-134
section 31001.

m 2.In §171.7, in the paragraph (a)(3)
table, under the entry “American Society
of Mechanical Engineers”, a new entry is
added in appropriate alphabetical order
and under the entry “Compressed Gas
Association, Inc.”, an entry is revised to
read as follows:

§171.7 Reference material.

(a) * *x %
(3) Table of material incorporated by

Radioactive materials, Railroad safety. reference. * * *
Source and name of material 49 CFR reference
American Society of Mechanical Engineers
Pipeline Transportation Systems for Liquid Hydrocarbons and other Liquids, Chapters II, IIl, IV, V and VI, ASME 173.5a.
B31.4—-1998 Edition
Compressed Gas Association, Inc.

CGA Pamphlet C—6, Standards for Visual Inspection of Steel Compressed Gas Cylinders, 1993

173.3, 173.198, 180.205,
180.209, 180.211,
180.411, 180.519.

* *

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

m 3. The authority citation for part 173
continues to read as follows:

Authority: 49 U.S.C. 5101-5127, 44701; 49
CFR 1.45, 1.53.

m 4.In § 173.3, paragraph (d) is
redesignated as paragraph (e) and a new
paragraph (d) is added to read as follows:

§173.3 Packaging and exceptions.
* * * * *

(d) Salvage cylinders. Cylinders of
hazardous materials that are damaged or
leaking may be overpacked in a non-
DOT specification full opening hinged
head or fully removable head steel

salvage cylinder under the following
conditions:

(1) Only a cylinder containing a
Division 2.1, 2.2, 2.3, 3, 6.1, or a Class
8 material may be overpacked in a
salvage cylinder. A cylinder containing
acetylene may not be overpacked in a
salvage cylinder.

(2) Each salvage cylinder—
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(i) Must be designed, constructed and
marked in accordance with Section VIII,
Division I of the ASME Code (IBR, see
§ 171.7 of this subchapter) with a
minimum design margin of 4 to 1.
Salvage cylinders may not be equipped
with a pressure relief device. Damaged
cylinders must be securely positioned in
the salvage cylinder to prevent
excessive movement. The overpack
requirements of § 173.25 of this part do
not apply to salvage cylinders used in
accordance with this section.

(ii) Must have a maximum water
capacity of 450 L (119 gallons).

(iii) Except for liquefied nitrous oxide
and carbon dioxide, contents of the
damaged or leaking cylinder must be
limited in pressure and volume so that
if totally discharged into the salvage
cylinder, the pressure in the salvage
cylinder will not exceed % of the
MAWP at 55 °C (131 °F).

(iv) Must have gaskets, valves and
fittings that are compatible with the
hazardous materials contained within.

(3) Each salvage cylinder must be
plainly and durably marked. Unless
otherwise specified, the markings below
must be in the same area on any portion
of the upper end:

(i) The proper shipping name of the
hazardous material contained inside the
packaging;

(ii) The name and address of the
consignee or consignor;

(ii1) The name and address or
registered symbol of the manufacturer;
and

(iv) The words “SALVAGE
CYLINDER?” in letters at least 50 mm
(2.0 inches) high on opposite sides near
the middle of the cylinder; stamping on
the sidewall is not authorized.

(4) Each salvage cylinder must be
labeled for the hazardous material
contained inside the packaging.

(5) The shipper must prepare
shipping papers in accordance with
subpart C of part 172 of this subchapter.

(6) Transportation is authorized by
motor vehicle only.

(7) Each salvage cylinder must be
cleaned and purged after each use.

(8) In addition to the training
requirements of §§ 172.700 through
172.704 of this subchapter, a person
who loads, unloads or transports a
salvage cylinder must be trained in
handling, loading and unloading the
salvage cylinder.

(9) Cylinder Requalification: At least
once every five years, each cylinder
must be visually inspected (internally
and externally) in accordance with CGA
Pamphlet C—6 (IBR, see § 171.7 of this
subchapter) and pressure tested. A
minimum test pressure of at least 172
times MAWP must be maintained for at

least 30 seconds. The cylinder must be
examined under test pressure and
removed from service if a leak or a
defect is found.

(i) The retest and inspection must be
performed by a person familiar with
salvage cylinders and trained and
experienced in the use of the inspection
and testing equipment.

(ii) Each salvage cylinder that is
successfully requalified must be durably
and legibly marked with the word
“Tested” followed by the requalification
date (month/year), e.g., “Tested 9/04.”
The marking must be in letters and
numbers at least 12 mm (0.5 inches)
high. The requalification marking may
be placed on any portion of the upper
end of the cylinder near the marking
required in (d)(3) of this section or on
a metal plate permanently secured to
the cylinder. Stamping on the cylinder
sidewall is not authorized.

(10) Record retention: The owner of
each salvage cylinder or his authorized
agent shall retain a record of the most
recent visual inspection and pressure
test until the salvage cylinder is
requalified. The records must be made
available to a DOT representative upon
request.

* * * * *

m 5. Section 173.5a isrevised to read as
follows:

§173.5a Oilfield service vehicles and
mechanical displacement meter provers.

(a) Oilfield service vehicles.
Notwithstanding § 173.29 of this
subchapter, a cargo tank motor vehicle
used in oilfield servicing operations is
not subject to the specification
requirements of this subchapter
provided—

(1) The cargo tank and equipment
contains only residual amounts (i.e., it
is emptied so far as practicable) of a
flammable liquid alone or in
combination with water,

(2) No flame producing device is
operated during transportation, and

(3) The proper shipping name is
preceded by “RESIDUE: LAST
CONTAINED * * ** on the shipping
paper for each movement on a public
highway.

(b) Mechanical displacement meter
provers. (1) For purposes of this section,
a mechanical displacement meter prover
is a mechanical device, permanently
mounted on a truck chassis or trailer
and transported by motor vehicle,
consisting of a pipe assembly that is
used to calibrate the accuracy and
performance of meters that measure the
quantity of a product being pumped or
transferred at facilities such as drilling
locations, refineries, tank farms and
loading racks.

(2) A mechanical displacement meter
prover is excepted from the
specification packaging requirements in
part 178 of this subchapter provided
it—

(i) Contains only the residue of a Class
3 or Division 2.1 material. For liquids,
the meter prover must be drained to the
maximum extent practicable and may
not exceed 10% of its capacity; for
gases, the meter prover must not exceed
25% of the marked pressure rating;

(ii) Has a water capacity of 3,785 L
(1,000 gallons) or less;

(iii) Is designed and constructed in
accordance with chapters II, III, IV, V
and VI of the ASME Standard B31.4
(IBR, see § 171.7 of this subchapter);

(iv) Is marked with the maximum
service pressure determined from the
pipe component with the lowest
pressure rating; and

(v) Is equipped with rear-end
protection as prescribed in § 178.337—
10(c) of this subchapter and with 49
CFR 393.86 of the Federal Motor Carrier
Safety Regulations.

(3) The description on the shipping
paper for a meter prover containing the
residue of a hazardous material must
include the phrase “RESIDUE: LAST
CONTAINED * * ** before the basic
description.

(4) Periodic test and inspection. (i)
Each meter prover must be externally
visually inspected once a year. The
external visual inspection must include
at a minimum: checking for leakage,
defective fittings and welds, defective
closures, significant dents and other
defects or abnormalities which indicate
a potential or actual weakness that
could render the meter prover unsafe for
transportation; and

(ii) Each meter prover must be
pressure tested once every 5 years at not
less than 75% of design pressure. The
pressure must be held for a period of
time sufficiently long to assure
detection of leaks, but in no case less
than 5 minutes.

(5) In addition to the training
requirements in subpart H, the person
who performs the visual inspection or
pressure test and/or signs the inspection
report must have the knowledge and
ability to perform them as required by
this section.

(6) A meter prover that fails the
periodic test and inspection, must be
rejected and removed from hazardous
materials service unless the meter
prover is adequately repaired, and
thereafter, a successful test is conducted
in accordance with the requirements of
this section.

(7) Prior to any repair work, the meter
prover must be emptied of any
hazardous material. A meter prover
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containing flammable lading must be
purged.

(8) Each meter prover successfully
completing the external visual
inspection and the pressure test must be
marked with the test date (month/year),
the type of test or inspection as follows:

(i) V for external visual inspection;
and

(ii) P for pressure test.

The marking must be on the side of
a tank or the largest piping component
in letters 32 mm (1.25 inches) high on
a contrasting background.

(9) The owner must retain a record of
the most recent external visual
inspection and pressure test until the
next test or inspection of the same type
successfully completed. The test or
inspection report must include the
following:

(i) Serial number or other meter
prover identifier;

(ii) Type of test or inspection
performed;

(iii) Test date (month/year);

(iv) Location of defects found, if any,
and method used to repair each defect;

(v) Name and address of person
performing the test or inspection;

(vi) Disposition statement, such as
“Meter Prover returned to service” or
“Meter Prover removed from service”.

m 6.In § 173.12, paragraph (b)(1), the first
sentence is revised and a new paragraph
(e) is added to read as follows:

§173.12 Exceptions for shipment of waste
materials.
* * * * *

(b) L

(1) Waste materials classed as Class or
Division 3, 4.1, 4.2, 4.3, 5.1, 6.1, 8, or
9 are excepted from the specification
packaging requirements of this
subchapter for combination packagings
if packaged in accordance with this
paragraph and transported for disposal
or recovery by highway, rail or cargo
vessel only. * * *

* * * * *

(e) Exceptions from segregation
requirements. (1) The provisions of
§§174.81(c), 176.83(b) and 177.848(c) of
this subchapter do not apply to waste
cyanides or waste cyanide mixtures or
solutions stored, loaded, or transported
with acids in accordance with the
following:

(i) The waste cyanides or waste
cyanide mixtures or solutions must be
packaged in lab packs in accordance
with paragraph (b) of this section;

(ii) The Class 8 acids must be
packaged in lab packs in accordance
with paragraph (b) of this section or in
authorized single packagings not
exceeding 208 L (55 gallons) capacity;

(iii) Waste cyanides or waste cyanide
mixtures may not exceed 2 kg (4.4

pounds) per inner receptacle and may
not exceed 10 kg (22 pounds) per outer
packaging; waste cyanide solutions may
not exceed 2 L (0.6 gallon) per inner
receptacle and may not exceed 10 L (3.0
gallons) per outer packaging.

(iv) The waste cyanides or waste
cyanide mixtures or solutions must be—

(A) Separated from the acids by a
minimum horizontal distance of 1.2 m
(4 feet); and

(B) Loaded at least 100 mm (4 inches)
off the floor of the freight container, unit
load device, transport vehicle or rail car.

(2) The provisions of §§ 174.81(d),
176.83(b) and 177.848(d) of this
subchapter do not apply to waste
Division 4.2 materials stored, loaded or
transported with Class 8 liquids in
accordance with the following:

(i) The waste Division 4.2 materials
are packaged in lab packs in accordance
with paragraph (b) of this section;

(ii) The Class 8 liquids are packaged
in lab packs in accordance with
paragraph (b) of this section or in
authorized single packagings not
exceeding 208 L (55 gallons) capacity;

(iii) The waste Division 4.2 materials
may not exceed 2 kg (4.4 pounds) per
inner receptacle and may not exceed 10
kg (22 pounds) per outer packaging;

(iv) The waste Division 4.2 materials
must be separated from the Class 8
liquids by a minimum horizontal
distance of 1.2 m (4 feet);

(v) The waste Division 4.2 materials
and the Class 8 liquids are loaded at
least 100 mm (4 inches) off the floor of
the freight container, unit load device,

transport vehicle or rail car.
* * * * *

m 7.In §173.13, the first sentence in
paragraph (a) is revised and paragraphs
(b), (c)(1)(1) and (c)(2)(i) are revised to

read as follows:

§173.13 Exceptions for Class 3, Divisions
4.1,4.2,4.3,5.1,6.1, and Classes 8 and 9
materials.

(a) A Class 3, 8 or 9, or Division 4.1,
4.2,4.3,5.1, or 6.1 material is excepted
from the labeling (except for the CARGO
AIRCRAFT ONLY label), placarding and
segregation requirements of this
subchapter if prepared for
transportation in accordance with the
requirements of this section. * * *

(b) A hazardous material conforming
to the requirements of this section may
be transported by motor vehicle and rail
car. In addition, packages prepared in
accordance with this section may be
transported by aircraft under the
following conditions:

(1) Cargo-only aircraft. Only
hazardous materials permitted to be
transported aboard either a passenger or
cargo-only aircraft by column (9A) or

(9B) of the Hazardous Materials Table in
§172.101 of this subchapter are
authorized aboard cargo-only aircraft.

(2) Passenger carrying aircraft. Only
hazardous materials permitted to be
transported aboard a passenger aircraft
by column (9A) of the Hazardous
Materials Table in §172.101 of this
subchapter are authorized aboard
passenger aircraft. The completed
package, assembled as for
transportation, must be successfully
tested in accordance with part 178 of
this subchapter at the Packing Group I
level. A hazardous material which
meets the definition of a Division 5.1
(oxidizer) at the Packing Group I level
in accordance with §173.127(b)(1)(i) of
this subchapter may not be transported
aboard a passenger aircraft.

(3) Packages offered for transportation
aboard either passenger or cargo-only
aircraft must meet the requirements for
transportation by aircraft specified in
§ 173.27 of this subchapter.

E?l)) I

(i) The hazardous material must be
placed in a tightly closed glass, plastic
or metal inner packaging with a
maximum capacity not exceeding 1.2 L.
Sufficient outage must be provided such
that the inner packaging will not
become liquid full at 55 °C (130 °F). The
net quantity (measured at 20 °C (68 °F))
of liquid in any inner packaging may
not exceed 1 L. For transportation by
aircraft, the net quantity in one package
may not exceed the quantity specified in
columns (9A) or (9B), as appropriate.

* * * * *

(2) * * %

(i) The hazardous material must be
placed in a tightly closed glass, plastic
or metal inner packaging. The net
quantity of material in any inner
packaging may not exceed 2.85kg (6.25
pounds). For transportation by aircraft,
the net quantity in one package may not
exceed the quantity specified in
columns (9A) or (9B), as appropriate.

* * * * *

§173.22a [Amended]

m 8. Amend § 173.22a:

m a. In paragraph (b), by removing the
second sentence; and revising the last
sentence.

m b. In paragraph (c), by adding the word
“current” between the words ““the’” and
“exemption” the last time it appears. The
revision reads as follows:

§173.22a Use of packagings authorized
under exemptions.
* * * * *

(b) * * * Copies of exemptions may
be obtained by accessing the Hazardous
Materials Safety Web site at http://
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hazmat.dot.gov/exemptions_index.htm
or by writing to the Associate
Administrator for Hazardous Materials
Safety, U.S. Department of
Transportation, Washington, DC 20590—
0001, Attention: Records Center.

* * * * *

PART 174—CARRIAGE BY RAIL

m 9. The authority citation for part 174
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

m 10.In § 174.81, paragraphs (c) and (d)
are revised to read as follows:

§174.81 Segregation of hazardous
materials.
* * * * *

(c) Except as provided in § 173.12(e)
of this subchapter, cyanides, cyanide
mixtures or solutions may not be stored,
loaded and transported with acids, and
Division 4.2 materials may not be
stored, loaded and transported with
Class 8 liquids.

(d) Except as otherwise provided in
this subchapter, hazardous materials
must be stored, loaded or transported in
accordance with the following table and
other provisions of this section:

* * * * *

PART 176—CARRIAGE BY VESSEL

m 11. The authority citation for part 176
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

m 12.In § 176.83, new paragraph (a)(11)
is added to read as follows:

§176.83 Segregation.
(a) * *x %

(11) Certain exceptions from
segregation for waste cyanides or waste
cyanide mixtures or solutions
transported with acids and waste
Division 4.2 materials transported with
Class 8 liquids are set forth in
§ 173.12(e) of this subchapter.

* * * * *

m 13.In § 176.84, in the paragraph (b)
Table, following Code “52”, a footnote is
added to read as follows:

§176.84 Other requirements for stowage
and segregation for cargo vessels and

p ger v |

* * * * *

(b)* ]

Code Provisions
52 e Stow “separated from” acids.?

1For waste cyanides or waste cyanide mix-
tures or solutions, refer to §173.12(e) of this
subchapter.

PART 177—CARRIAGE BY PUBLIC
HIGHWAY

m 14. The authority citation for part 177
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

m 15.In § 177.848, paragraphs (c) and (d)
are revised to read as follows:

§177.848 Segregation of hazardous
materials.

* * * * *

(c) Except as provided in § 173.12(e)
of this subchapter, cyanides, cyanide
mixtures or solutions may not be stored,
loaded and transported with acids, and
Division 4.2 materials may not be
stored, loaded and transported with
Class 8 liquids.

(d) Except as otherwise provided in
this subchapter, hazardous materials
must be stored, loaded or transported in
accordance with the following table and
other provisions of this section:

* * * * *

Issued in Washington, DC, on January 14,
2005, under authority delegated in 49 CFR
part 1.

Elaine E. Joost,

Acting Deputy Administrator, Research and
Special Programs Administration.

[FR Doc. 05-1113 Filed 1-21-05; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041202338-4338-01; I.D.
011305B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel Lottery
in Areas 542 and 543

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of fishery
assignments.

SUMMARY: NMF'S is notifying the owners
and operators of registered vessels of
their assignments for the A season Atka
mackerel fishery in harvest limit area
(HLA) 542 and/or 543 of the Aleutian
Islands subarea of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to allow
the harvest of the A season HLA limits
established for area 542 and area 543
pursuant to the interim 2005 harvest
specifications for groundfish in the
BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), January 21, 2005, until
1200 hrs, A.lLt., April 15, 2005.

FOR FURTHER INFORMATION CONTACT:
Andy Smoker, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In accordance with
§679.20(a)(8)(iii)(A), owners and
operators of vessels using trawl gear for
directed fishing for Atka mackerel in the
HLA are required to register with
NMFS. Six vessels have registered with
NMEFS to fish in the A season HLA
fisheries in areas 542 and/or 543. In
order to reduce the amount of daily
catch in the HLA by about half and to
disperse the fishery over time and in
accordance with §679.20(a)(8)(iii)(B),
the Administrator, Alaska Region,
NMEFS, has randomly assigned each
vessel to the HLA directed fishery for
Atka mackerel for which they have
registered and is now notifying each
vessel of its assignment.

Vessels authorized to participate in
the first HLA directed fishery in area
542 and/or in the second HLA directed
fishery in area 543 in accordance with
§679.20(a)(8)(iii) are as follows: Federal
Fishery Permit number (FFP) 4093
Alaska Victory, FFP 2443 Alaska Juris,
and FFP 3400 Alaska Ranger.

Vessels authorized to participate in
the first HLA directed fishery in area
543 and/or the second HLA directed
fishery in area 542 in accordance with
§679.20(a)(8)(iii) are as follows: FFP
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3819 Alaska Spirit, FFP 3835 Seafisher,
and FFP 3423 Alaska Warrior.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
to waive the requirement to provide
prior notice and opportunity for public
comment pursuant to the authority set
forth at 5 U.S.C. 553(b)(B) as such
requirement is unnecessary. This notice
merely advises the owners of these
vessels of the results of a random
assignment required by regulation. The
notice needs to occur immediately to
notify the owner of each vessel of its
assignment to allow these vessel owners
to plan for participation in the A season
HLA fisheries in area 542 and area 543.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § § 679.20
and 679.22 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 14, 2005.

John H. Dunnigan

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 05-1238 Filed 1-21-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041202338-4338-01; 1.D.
011305A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closures and openings.

SUMMARY: NMF'S is prohibiting directed
fishing for Atka mackerel with gears
other than jig in the Eastern Aleutian
District (area 541) and the Bering Sea
subarea of the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to prevent exceeding
the interim 2005 total allowable catch
(TAC) of Atka mackerel in these areas.
NMFS is also announcing the opening

and closure dates of the first and second
directed fisheries within the harvest
limit area (HLA) in Statistical Areas 542
and 543. These actions are necessary to
prevent exceeding the HLA limits
established for the Central (area 542)
and Western (area 543) Aleutian
Districts pursuant to the interim 2005
Atka mackerel TAC.

DATES: The prohibition of directed
fishing for Atka mackerel with gears
other than jig in the Eastern Aleutian
District and the Bering Sea subarea is
effective 1200 hrs, Alaska local time
(A.l.t.), January 20, 2005, until
superseded by the notice of final 2005
and 2006 harvest Specifications for
Groundfish, which will be published in
the Federal Register.

The first directed fisheries in the HLA
in area 542 open effective 1200 hrs,
A.Lt., January 22, 2005, until 1200 hrs,
A.l.t., February 5, 2005.

The first directed fisheries in the HLA
in area 543 open effective 1200 hrs,
A.l.t., January 22, 2005, until 1200 hrs,
A.l.t., January 29, 2005.

The second directed fishery in the
HLA in area 542 open effective 1200
hrs, A.l.t., February 7, 2005, until 1200
hrs, A.lt., February 21, 2005.

The second directed fishery in the
HLA in area 543 open effective 1200
hrs, A.lLt., February 7, 2005, until 1200
hrs, A.l.t., February 14, 2005.

FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSALI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The interim Atka mackerel TAC for
other gear in the Eastern Aleutian
District and the Bering Sea subarea is
4,729 metric tons (mt) as established by
the interim 2005 harvest specifications
for groundfish (69 FR 76870, December
23, 2004). See §§679.20(c)(2)(ii) and
679.20(a)(8)(ii).

In accordance with § 679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the interim Atka
mackerel TAC for other gear in the
Eastern Aleutian District and the Bering
Sea subarea will be necessary as
incidental catch to support other

anticipated groundfish fisheries.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of zero. Therefore, in
accordance with §679.20(d)(1)(iii),
NMEFS is prohibiting directed fishing for
Atka mackerel with gears other than jig
in the Eastern Aleutian District and the
Bering Sea subarea of the BSAIL

In accordance with
§679.20(a)(8)(iii)(C), the Regional
Administrator is opening the first
directed fisheries for Atka mackerel
within the HLA in areas 542 and 543 48
hours after the closure of the area 541
Atka mackerel directed fishery. The
Regional Administrator has established
the opening date for the second HLA
directed fisheries as 48 hours after the
last closure of the first HLA fisheries in
either area 542 or area 543.
Consequently, NMFS is opening and
closing directed fishing for Atka
mackerel in the HLA of areas 542 and
543 in accordance with the periods
listed under the DATES section of this
notice.

In accordance with §679.20(a)(8)(iii),
vessels using trawl gear for directed
fishing for Atka mackerel have
previously registered with NMFS to fish
in the HLA fisheries in areas 542 and/
or 543. NMFS has randomly assigned
each vessel to the directed fishery or
fisheries for which they have registered.
NMFS has notified each vessel owner as
to which fishery each vessel has been
assigned by NMFS, published elsewhere
in this issue of the Federal Register.

In accordance with
§679.20(a)(8)(i1)(C)(1), the HLA limits of
the interim TACs in areas 542 and 543
are 7,931 mt and 5,268 mt, respectively.
Based on those limits and the
proportion of the number of vessels in
each fishery compared to the total
number of vessels participating in the
HLA directed fishery for area 542 or
543, the harvest limit for each HLA
directed fishery in areas 542 and 543 are
as follows: for the first directed fishery
in area 542, 3,966 mt; for the first
directed fishery in area 543, 2,634 mt;
for the second directed fishery in area
542, 3,965 mt; and for the second
directed fishery in area 543, 2,634 mt.
In accordance with §679.20(a)(8)(iii)(E),
the Regional Administrator has establish
the closure dates of the Atka mackerel
directed fisheries in the HLA for areas
542 and 543 based on the amount of the
harvest limit and the estimated fishing
capacity of the vessels assigned to the
respective fisheries. Consequently,
NMEFS is prohibiting directed fishing for
Atka mackerel in the HLA of areas 542
and 543 in accordance with the dates
and times listed under the DATES section
of this notice.
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Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent the NMFS

from responding to the most recent
fisheries data in a timely fashion and
would delay the closure of the fishery
under the interim 2005 TAC of Atka
mackerel in the Eastern Aleutian
District and the Bering Sea subarea and
the opening and closures of the fisheries
for the HLA limits established for the
Central (area 542) and Western (area
543) Aleutian Districts pursuant to the
interim 2005 Atka mackerel TAC.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon

the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 14, 2005.

John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 05-1237 Filed 1-21-05; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 945
[Docket No. FV05-945—-1 PR]

Irish Potatoes Grown in Certain
Designated Counties in Idaho, and
Malheur County, OR; Relaxation of
Handling Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
relax the minimum size requirement for
U.S. No. 2 grade round potatoes handled
under the marketing order for Idaho-
Eastern Oregon potatoes. The current
size requirement for U.S. No. 2 grade
round varieties, other than red, is 2
inches minimum diameter or 4 ounces
minimum weight provided that at least
40 percent of the potatoes in each lot
shall be 5 ounces or heavier. This rule
would establish a minimum size
requirement of 17/ inches minimum
diameter, as is currently in effect for
round red varieties, for all U.S. No. 2
grade round potatoes. This relaxation
was unanimously recommended by the
Idaho-Eastern Oregon Potato Committee
(Committee), the agency responsible for
local administration of the marketing
order program in the designated
production area. This proposed change
is intended to improve the marketing of
Idaho-Eastern Oregon potatoes and
increase returns to producers.

DATES: Comments must be received by
March 25, 2005.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938; E-mail:
moab.docketclerk@usda.gov; or Internet:
http://www.regulations.gov. Comments

should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
Barry Broadbent, Marketing Specialist,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1220 SW., Third Avenue,
Suite 385, Portland, OR 97204;
Telephone: (503) 326-2724, Fax: (503)
326-7440; or George J. Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Marketing Order No.
945, both as amended (7 CFR part 945),
regulating the handling of Irish potatoes
grown in certain designated counties in
Idaho, and Malheur County, Oregon,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Givil
Justice Reform. This rule is not intended
to have retroactive effect. This proposal
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file

with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This proposed rule would relax the
minimum size requirement for U.S. No.
2 grade round potatoes handled under
the order. The current requirement for
U.S. No. 2 grade round varieties, other
than red-skinned, is 2 inches minimum
diameter or 4 ounces minimum weight,
provided that at least 40 percent of the
potatoes in each lot shall be 5 ounces or
heavier. This rule would establish a
minimum size requirement of 17/
inches minimum diameter, as is
currently in effect for round red-skinned
varieties, for all U.S. No. 2 grade round
potatoes.

Sections 945.51 and 945.52 of the
order provide authority for the
establishment and modification of
grade, size, quality, and maturity
regulations applicable to the handling of
potatoes.

Section 945.341 establishes minimum
grade, size, and maturity requirements
for potatoes handled subject to the
order. Current requirements provide
that round red-skinned varieties that
grade U.S. No. 2 shall have a minimum
diameter of 17 inches. All other U.S.
No. 2 grade potatoes are required to
meet a 2 inches minimum diameter or
4 ounce minimum weight requirement,
provided that at least 40 percent of the
potatoes in each lot shall be 5 ounces or
heavier. Section 945.341 also allows
potatoes that are U.S. No. 1 grade to
meet a less stringent size B requirement
(1% inches minimum and 2% inches
maximum) as specified in the United
States Standards for Grades of Potatoes
(7 CFR 51.1540-51.1566).

At its meeting on November 4, 2004,
the Committee unanimously
recommended reducing the minimum
size requirement for all varieties of U.S.
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No. 2 grade round potatoes to 17/ inches
minimum diameter.

Committee members stated that round
potato production, particularly for non-
red varieties, has been increasing in
recent years and now makes up a
significant percentage of total round
potato production. In the past, red-
skinned varieties were essentially the
only round varieties produced within
the production area. Some new round
varieties that have been introduced have
skin colors such as white, yellow, gold,
purple, blue, and pink.

Committee members believe that it is
important that the handling regulations
be changed to recognize the significant
increase in the production of non-red
varieties of round potatoes. They believe
that relaxing the minimum size
requirement for U.S. No. 2 grade round
potatoes would enable handlers to
market a larger portion of the crop in
fresh market outlets and meet the needs
of buyers.

According to the Committee, quality
assurance is very important to the
industry and to its customers. Providing
the public with acceptable quality
produce that is appealing to the
consumer on a consistent basis is
necessary to maintain buyer confidence
in the marketplace. The Committee
reports that potato size is important to
buyers and that providing the sizes
desired is important to promote sales.
Buyers have indicated that the proposed
178 inches minimum diameter for all
varieties of round potatoes is a desirable
size.

This proposed change is expected to
improve the marketing of Idaho-Eastern
Oregon potatoes and increase returns to
producers.

This rule would have no impact on
potato imports covered by section 608e
of the Act.

Initial Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 52 handlers
of Idaho-Eastern Oregon potatoes who
are subject to regulation under the order
and about 900 potato producers in the
regulated area. Small agricultural
service firms, which include potato
handlers, are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000.

Based on a three-year average fresh
potato production of 33,767,000
hundredweight as calculated from
Committee records, a three-year average
of producer prices of $5.18 per
hundredweight reported by the National
Agricultural Statistics Service, and 900
Idaho-Eastern Oregon potato producers,
the average annual producer revenue is
approximately $194,349. It can be
concluded, therefore, that a majority of
these producers would be classified as
small entities.

In addition, based on Committee
records and 2003-04 f.0.b. shipping
point prices ranging from $4.00 to
$28.00 per hundredweight reported by
USDA'’s Market News Service, most of
the Idaho-Eastern Oregon potato
handlers do not ship over $5,000,000
worth of potatoes. In view of the
foregoing, it can be concluded that a
majority of the handlers would be
classified as small entities as defined by
the SBA.

This proposed rule would establish a
minimum size requirement of 17s
inches minimum diameter, as is
currently in effect for round red-skinned
varieties, for all U.S. No. 2 grade round
potatoes. The current size requirement
for U.S. No. 2 grade round varieties,
other than red, is 2 inches minimum
diameter or 4 ounces minimum weight
provided that at least 40 percent of the
potatoes in each lot shall be 5 ounces or
heavier.

Committee members believe that it is
important that the handling regulations
be changed to recognize the significant
increase in the production of non-red
varieties of round potatoes. They believe
that relaxing the minimum size
requirement for U.S. No. 2 grade round
potatoes would enable handlers to
market a larger portion of the crop in
fresh market outlets and meet the needs
of buyers. Buyers have indicated that
the proposed 174 inches minimum
diameter is a desirable size. This
proposed change is expected to improve
the marketing of Idaho-Eastern Oregon
potatoes and increase returns to
producers.

Authority for this proposed rule is
provided in §§945.51 and 945.52 of the
order.

At the November 4 meeting, the
Committee discussed the impact of this
change on handlers and producers. The
proposal is a relaxation of current
regulation and, as such, should either
generate a positive impact or no impact
on industry participants. The
Committee did not foresee a situation in
which this proposed change would
negatively impact either handlers or
producers.

Round type potatoes are produced
and handled by only a small percentage
of the industry. The predominant
producing regions are centered around
the American Falls, Idaho Falls, and
Blackfoot areas of Idaho. Acreage is
approximately 6,000 to 7,000 acres,
which represents only about 2 percent
of the production area’s 355,000 acres
planted to potatoes in 2004.

Round potato production is increasing
within the production area. Shipments
for the 2003-2004 season were
approximately 300,000 hundredweight.
The Committee estimates that round
potato shipments for the 2004—2005
crop season could approach 800,000
hundredweight. The Committee
reported that one round yellow-skinned
variety might account for 500,000
hundredweight. Through week
seventeen of the 2004—-2005 season,
reported shipments of round potatoes
are up 54 percent from the prior year.

The Committee reported that smaller
size round potatoes of good quality
receive premium prices. This contention
is consistent with USDA Market News
Service reports. Market News does not
report on round type potatoes in the
Idaho-E. Oregon area, but does report on
other round potato producing regions. It
would be reasonable to expect price
trends between production areas to
move together, given that the regions
would compete with each other for sales
in the domestic market.

Relaxing the size requirement would
allow producers and handlers of non-
red U.S. No. 2 grade round potatoes to
market a greater percentage of their crop
under the order. This should lead to
increased total net returns for those
firms. The benefits derived from this
rule change are not expected to be
disproportionately greater or less for
small handlers or producers than for
larger entities.

The Committee discussed alternatives
to this proposed change. One alternative
included making no change at all to the
current regulation. The Committee did
not believe this alternative would meet
the needs of buyers or benefit the
industry. Another alternative discussed
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was to allow round potatoes to be
exempted from regulations under
Certificate of Privilege provisions
provided within the order. This option
also was rejected because it would allow
lower quality potatoes to be shipped to
the fresh market. Lastly, the Committee
considered further relaxing the size
requirement for all round potatoes
below the 17 inches minimum
diameter. The Committee believed that
relaxing the minimum size requirement
for U.S. No. 2 round potatoes below 17/
inches would result in buyer
dissatisfaction. Producers and handlers
who wish to ship smaller round
potatoes may do so by conforming to the
U.S. No. 1 grade standard.

With only a small amount of the total
potato crop in the production area
expected to be affected by relaxing the
size requirement, the Committee
believes that the proposed change to
relax the size requirement of non-red-
skinned U.S. No. 2 round potatoes to a
17/s inches minimum diameter would
provide the greatest amount of benefit to
the industry with the least amount of
cost.

This proposed rule would relax the
size requirements under the marketing
order. Accordingly, this action would
not impose any additional reporting or
recordkeeping requirements on either
small or large potato handlers and
importers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The USDA has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this proposed
rule. However, as previously stated,
potatoes handled under the order have
to meet certain requirements set forth in
the United States Standards for Potatoes
(7 CFR 51.1540-51.1566) issued under
the Agricultural Marketing Act of 1946
(7 CFR part 1621, et seq.). Standards
issued under the Agricultural Marketing
Act of 1946 are otherwise voluntary.

Further, the Committee’s meeting was
widely publicized throughout the potato
industry, and all interested persons
were invited to attend the meeting and
participate in Committee deliberations.
Like all Committee meetings, the
November 4, 2004, meeting was a public
meeting and all entities, both large and
small, were able to express their views
on this issue. Finally, interested persons
are invited to submit information on the
regulatory and informational impacts of
this action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may

be viewed at the following Web site:
http://www.ams.usda.gov/fv/moab.html.
Any questions about the compliance
guide should be sent to Jay Guerber at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 945

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth above, 7 CFR
part 945 is proposed to be amended as
follows:

PART 945—IRISH POTATOES GROWN
IN CERTAIN DESIGNATED COUNTIES
IN IDAHO, AND MALHEUR COUNTY,
OREGON

1. The authority citation for 7 CFR
part 945 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§945.341 [Amended]

2. In §945.341, paragraph (a)(2)(i),
remove the words “Round red
varieties.” and add in their place
“Round varieties.”

Dated: January 13, 2005.

A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-1178 Filed 1-21-05; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 987
[Docket No. FV04-987-1 PR]

Domestic Dates Produced or Packed in
Riverside County, CA; Modification of
the Qualification Requirements for
Approved Manufacturers of Date
Products

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on modifications to the requirements to
be an approved manufacturer of date
products under the Federal date
marketing order (order). The order
regulates the handling of domestic dates
produced or packed in Riverside
County, California, and is administered

locally by the California Date
Administrative Committee (committee).
The committee’s approved product
manufacturer program helps assure that
higher quality whole and pitted dates
are shipped within the USA and to
Canada. This rule would clarify the
application procedures and
qualifications for a manufacturer to
continue to be listed as an approved
manufacturer of date products. This
proposal would also require an
applicant who is also a date handler
under the order to be in compliance
with the order. These modifications
would help safeguard the integrity of
the approved date product manufacturer
program under the order and the quality
of whole and pitted dates that are
shipped within the USA and Canada.
DATES: Comments must be received by
February 3, 2005.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938, or
E-mail: moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Marketing Specialist,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487—-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491, Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
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Agreement and Order No. 987, both as
amended (7 CFR part 987), regulating
the handling of domestic dates
produced or packed in Riverside
County, California, hereinafter referred
to as the “order.” The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This proposal
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

Summary

This proposal invites comments on
changes to the requirements to be an
approved manufacturer of date products
in §987.157 of the date administrative
rules and regulations. This rule would
clarify the application procedures and
qualifications for a manufacturer to
continue to be listed as an approved
manufacturer of date products. This
proposal would also require an
applicant who is a date handler under
the order to be in compliance with the
order. These changes would help
safeguard the integrity of the approved
manufacturer program under the order
and the quality of whole and pitted
dates that are shipped within the United
States and to Canada. This proposed
rule was recommended unanimously by
the committee in a meeting on April 23,
2004.

Order Authority for Approved
Manufacturers

Section 987.57 of the date order
provides authority for qualification
requirements to be an approved
manufacturer of date products. Section
987.57 states in part: “Diversion of dates
pursuant to § 987.55 or § 987.56 shall be
accomplished only by such persons
(which may include handlers) as are
approved manufacturers or feeders
* * * The application and approval
shall be in accordance with such rules,
regulations and safeguards as may be
prescribed pursuant to § 987.59.”
Section 987.59 states: “The Committee
may prescribe, with the approval of the
Secretary, such rules, regulations and
safeguards as are necessary to prevent
dates covered by §§987.55 and 987.56
from interfering with the objectives of
this part.”

Pursuant to the authority in §§987.57
and 987.59 of the order, § 987.157 of the
order’s administrative rules and
regulations prescribes the qualification
requirements to become an approved
manufacturer of date products.

Background and Action Taken

At its public meeting on April 23,
2004, the committee unanimously
recommended modifying the
qualification requirements for approved
manufacturers of date products. The
committee’s approved product
manufacturer program helps assure that
higher quality whole and pitted dates
are shipped within the United States
and to Canada. Whole and pitted dates
shipped within the United States and to
Canada must, at least, meet the
requirements of U.S. Grade B. Dates
used for date products are permitted to
be U.S. Grade G, a lower quality.

Only firms on the committee’s list of
approved date product manufacturers
are allowed to receive dates for
conversion into products. These
entities, among other things, agree to
alter the form and appearance of the
lower quality dates so the dates cannot
be marketed in competition with higher
quality whole and pitted dates in the
United States and to Canada.

The committee recommended that the
application procedures for an entity to
qualify to become, and to continue to
be, an approved manufacturer of date
products be revised to help assure that
each applicant is treated similarly and
to ensure that an approved product
manufacturer remains qualified to
receive dates for conversion into
products.

Within the regulated area (Riverside
County, California), all approved
manufacturers are also date handlers

regulated under the order. Outside the
regulated area, the approved
manufacturers are not regulated date
handlers.

Finally, the committee wants to
safeguard the integrity of the approved
manufacturer program by requiring
handlers regulated under the order, who
are applying to be approved date
product manufacturers, to be in
compliance with the requirements of the
order, including the payment of
assessments and filing required reports.
Once approved, handlers would have to
continue to be in compliance with the
order to remain on the committee’s
approved date product manufacturers’
list.

Prior to revoking a handler’s approved
manufacturer status for non-compliance
with the requirements of the order,
including reporting and assessment
payment requirements, the committee
staff would consult with USDA. If, after
consultation with USDA and
appropriate communications, the
approved product manufacturer
continues to be non-compliant with the
order requirements, the committee staff
would announce the revocation of such
handler’s approved manufacturer status
by mailing or faxing a revised approved
manufacturer list to all date handlers in
the regulated area. Initial applicants
who are handlers under the order would
also have to be in compliance with the
order and meet the other qualification
requirements to become an approved
date product manufacturer.

Further, the approved manufacturers
would continue to be required to
maintain accurate date product
information and provide this to the
committee staff to enable the committee
to update each approved date product
manufacturer’s status periodically. To
ensure that each approved manufacturer
is qualified, the approved date product
manufacturers would be required to
reapply for approved manufacturer
status once a year. The procedures for
reapplication would be the same as to
become a new approved date product
manufacturer.

Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
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Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Industry Profile

There are approximately 124 date
producers in the regulated area and
approximately 10 handlers of California
dates subject to regulation under the
marketing order. The Small Business
Administration (13 CFR 121.201)
defines small agricultural service firms
as those having annual receipts of less
than $5,000,000, and defines small
agricultural producers as those having
annual receipts of less than $750,000.

An industry profile shows that 4 out
of 10 handlers (40 percent) shipped over
$5,000,000 worth of California dates and
could be considered large handlers by
the Small Business Administration. Six
of the 10 handlers (60 percent) shipped
under $5,000,000 worth of California
dates and could be considered small
handlers.

An estimated 7 producers, or less than
6 percent, of the 124 total producers,
would be considered large producers
with annual incomes over $750,000.
The majority of handlers and producers
of California dates may, thus, be
classified as small entities.

Within the regulated area (Riverside
County, California), all approved
manufacturers are also date handlers
regulated under the order. Outside the
regulated area, the approved
manufacturers are not regulated date
handlers. Currently, there are three
approved manufacturers outside the
regulated area. We do not have
information on the size of these entities,
but believe most of them are small
entities.

Summary of Rule Change

This proposal invites comments on
changes to the requirements to be an
approved manufacturer of date products
in §987.157 of the date administrative
rules and regulations. This rule would
clarify the application procedures and
qualifications for a manufacturer to
continue to be listed as an approved
manufacturer of date products. This
proposal would also require an
applicant who is a date handler under
the order to be in compliance with the
order. These changes would help
safeguard the integrity of the approved
manufacturer program under the order
and the quality of whole and pitted
dates that are shipped within the United
States and to Canada. This proposed
rule was recommended unanimously by

the committee in a meeting on April 23,
2004.

Impact of Regulation

At the meeting, the committee
discussed the impact of this change on
handlers and approved manufacturers.
The proposed rule would clarify the
application procedures and
qualifications for a product
manufacturer to be an approved
manufacturer of date products under the
order. These changes will help assure
that each applicant to be an approved
date manufacturer is treated equitably.
These changes would also clarify the
qualifications each applicant must meet
to become, and to continue as, an
approved manufacturer.

In addition, the committee wants to
safeguard the integrity of the approved
manufacturer program by requiring a
handler under the order who is applying
for an approved date product
manufacturer status to be in compliance
with the order. The benefits of this rule
are not expected to be
disproportionately greater or less for
small handlers or approved
manufacturers than for large entities.

Alternatives Considered

The committee discussed alternatives
to this change, including not making a
change to requirements to become an
approved date product manufacturer.
The committee decided that this would
likely lessen the effectiveness of
safeguards ensuring the quality of whole
and pitted dates that are shipped within
the United States and to Canada.

A second alternative would be to
require an applicant to pay all the costs
for repeated inspections to verify that
the applicant can, indeed, meet the
requirements of an approved
manufacturer. There was some
discussion about whether the committee
should continue to pay for the
committee staff’s time for verification
inspections beyond the initial visit.
However, there is no authority to charge
applicants for verification inspections
under this program.

Recordkeeping and Reporting
Requirements

This proposed rule would clarify the
application procedures and
qualification requirements to become or
maintain an approved manufacturer
status of date products under the date
marketing order. Accordingly, this
action would not impose any additional
reporting or recordkeeping requirements
on either small or large date handlers.
This information collection burden has
been approved by the Office of
Management and Budget (OMB) under

OMB No. 0581-0178. This is the
Vegetable and Specialty Crop Generic
information collection package. As with
all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

In addition, the committee’s meeting
was widely publicized throughout the
date industry and all interested persons
were invited to attend the meeting and
participate in committee deliberations
on all issues. Like all committee
meetings, the April 23, 2004 meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 10-day comment period is provided
to allow interested persons to respond
to this proposal. Ten days is deemed
appropriate because date handlers are
now handling 2004 new crop dates and
any changes resulting from this
proposed rule should be in place as
soon as possible. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 987 is proposed to
be amended as follows:

PART 987—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY, CALIFORNIA

1. The authority citation for 7 CFR
part 987 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 987.157 is revised to read
as follows:

§987.157 Approved date product
manufacturers.

Any person, including date handlers,
with facilities for converting dates into
products may apply to the Committee,
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by filing CDAC Form No. 3, for listing
as an approved date product
manufacturer.

(a) The applicant shall indicate on
such form: the products he/she intends
to make; the quantity of dates he/she
may use; the location of his/her
facilities; and agree that all dates
obtained for manufacturing into
products shall be used for that purpose,
none shall be resold or disposed of as
whole or pitted dates.

(b) As a condition to become an
approved date product manufacturer:
each applicant is subject to an
inspection of his/her manufacturing
plant to verify that proper equipment to
convert dates into products is in place
and that the plant meets appropriate
sanitation requirements; the applicant
also shall agree to file a report of the
disposition of each lot of dates on the
Committee’s CDAC Form No. 8 within
24 hours of the transaction, and to file
an annual usage and inventory report on
CDAC Form No. 4 by October 10 of each
year; and an applicant who is also a
handler under the order shall be in
compliance with the order, including
the assessment payment and reporting
requirements.

(c) The Committee shall approve each
such application on the basis of
information furnished or its own
investigation, and may revoke any
approval for cause. The name and
address of all approved manufacturers
shall be placed on a list and made
available to each date handler in
Riverside County.

(d) If an application is disapproved,
the Committee shall notify the applicant
in writing of the reasons for
disapproval, and allow the applicant an
opportunity to respond to the
disapproval. When the applicant has
complied with all the qualification
requirements to become an approved
manufacturer, the Committee shall
notify the applicant in writing of the
Committee’s approval. The applicant’s
name shall be added to the list of
approved manufacturers, which shall be
made available to each date handler in
Riverside County.

(e) Each approved manufacturer of
date products are required to renew
their approved manufacturer status with
the Committee by submitting an
updated CDAC Form No. 3 at the end
of a crop year, but no later than October
10 of the new crop year. In addition, the
approved manufacturer must continue
to meet the other approved
manufacturer qualification
requirements.

(f) In the event an approved date
product manufacturer does not remain
in compliance with the order, or fails or

refuses to submit reports or to pay
assessments required by the Committee,
such date product manufacturer shall
become ineligible to continue as an
approved date product manufacturer.
Prior to making a determination to
remove a date product manufacturer
from the approved date product
manufacturer list, the Committee shall
notify such manufacturer in writing of
its intention and the reasons for
removal. The Committee shall allow the
date product manufacturer an
opportunity to respond. In the event
that a date product manufacturer’s name
has been removed from the list of
approved date product manufacturers, a
new application must be submitted to
the Committee and the applicant must
await approval.

Dated: January 13, 2005.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-1179 Filed 1-21-05; 8:45 am)]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20111; Directorate
Identifier 2004—-NM-154-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Model HS.125 Series 700A Airplanes,
Model BAe.125 Series 800A Airplanes,
and Model Hawker 800 and Hawker
800XP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Raytheon Model HS.125 series
700A airplanes, Model BAe.125 series
800A airplanes, and Model Hawker 800
and Hawker 800XP airplanes. This
proposed AD would require an
inspection to determine the current
rating of the circuit breakers of certain
cockpit ventilation and avionics cooling
system blowers; and for replacing the
circuit breakers and modifying the
blower wiring, as applicable. This
proposed AD is prompted by a report
indicating that a blower motor seized up
and gave off smoke. Investigation
revealed inadequate short circuit
protection on the blower motor
electrical circuit. We are proposing this

AD to prevent smoke and fumes in the
cockpit in the event that a blower motor
seizes and overheats due to excessive
current draw.

DATES: We must receive comments on
this proposed AD by March 10, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide Rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Raytheon
Aircraft Company, Department 62, P.O.
Box 85, Wichita, Kansas 67201-0085.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20111; the directorate identifier for this
docket is 2004-NM-154—AD.

FOR FURTHER INFORMATION CONTACT:
Philip Petty, Aerospace Engineer,
Electrical Systems Branch, ACE-119W,
FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, room 100,
Mid-Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4139; fax
(316) 946-4107.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20111; Directorate Identifier
2004-NM-154—-AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
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dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report indicating
that a cockpit ventilation and avionics
cooling system blower motor seized up
and gave off smoke on a Raytheon
Hawker Model 125-800 airplane.
Investigation revealed inadequate short
circuit protection on the blower motor
electrical circuit. This condition, if not
corrected, could result in smoke and
fumes in the cockpit in the event that a
blower motor seizes and overheats due
to excessive current draw.

Relevant Service Information

We have reviewed Raytheon Service
Bulletin SB 24-3272, Revision 1, dated
October 2000. The service bulletin
describes procedures for inspecting to
determine the current rating of the
circuit breakers of certain cockpit
ventilation and avionics cooling system
blowers; and for replacing the circuit
breakers and modifying the blower
wiring, if applicable. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition.

INSPECTION AND MODIFICATION COSTS

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Difference Between the Proposed AD
and the Service Information.”

Difference Between the Proposed AD
and Service Information

Although the service bulletin
specifies that operators may contact the
manufacturer for disposition of certain
repair conditions, this proposed AD
would require operators to repair those
conditions according to a method
approved by the FAA.

Costs of Compliance

There are about 350 airplanes of the
affected design in the worldwide fleet.
This proposed AD would affect about
250 airplanes of U.S. registry. The
following table provides the estimated
costs for U.S. operators to comply with
this proposed AD.

Average
Action Work hours labor rate Parts cost gi?sfaeg
per hour p
1T 07T o1 o o SRS 1 $65 No parts $65
Modification of cockpit blower circuit, if applicable ..., 2 65 500 630
Modification of instrument panel blower circuit, if applicable ............ccccooieiiiiiiinnenn. 12 65 500 1,280

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with

this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):
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Raytheon Aircraft Company: Docket No.
FAA-2005-20111; Directorate Identifier
2004-NM-154—-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by March 10, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Raytheon Model
HS.125 series 700A airplanes, Model
BAe.125 series 800A airplanes, and Model
Hawker 800 and Hawker 800XP airplanes;
equipped with Brailsford TBL-2.5 blowers;
as identified in Raytheon Service Bulletin SB
24-3272, Revision 1, dated October 2000;
certificated in any category.

Unsafe Condition

(d) This AD was prompted by a report
indicating that a cockpit ventilation and
avionics cooling system blower motor seized
up and gave off smoke due to inadequate
short circuit protection on the blower motor
electrical circuit. We are issuing this AD to
prevent smoke and fumes in the cockpit in
the event that a blower motor seizes and
overheats due to excessive current draw.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection and Corrective Actions

(f) Within 600 flight hours or six months
after the effective date of this AD, whichever
occurs first, inspect to determine the current
rating of the circuit breakers of certain
cockpit ventilation and avionics cooling
system blowers; and replace the circuit
breakers and modify the blower wiring, as
applicable; by doing all the actions in
accordance with the Accomplishment
Instructions of Raytheon Service Bulletin SB
24-3272, Revision 1, dated October 2000.

Contacting the Manufacturer

(g) Where the service bulletin suggests
contacting the manufacturer for information
if any difficulties are encountered while
accomplishing the service bulletin, this AD
would require you to contact the Manager,
Wichita Aircraft Certification Office (ACO),
FAA.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Wichita ACO, has the
authority to approve AMOGCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

Issued in Renton, Washington, on January
12, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-1221 Filed 1-21-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20110; Directorate
Identifier 2004-NM-114-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-600, =700, —700C, —800, and
—900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 737-600, —700,
—700C, —800, and —900 series airplanes.
This proposed AD would require
repetitive general visual inspections for
dirt, debris, and drain blockage and
cleaning of the aft fairing cavities of the
engine struts; and modification of the aft
fairings, which would terminate the
repetitive general visual inspections.
This proposed AD is prompted by a
report indicating that water had
accumulated in the cavities of the
engine strut aft fairings. We are
proposing this AD to prevent drain
blockage by debris that, when combined
with leaking, flammable fluid lines
passing through the engine strut aft
fairing, could allow flammable fluids to
build up in the cavity of the aft fairing,
and consequently could be ignited by
the engine exhaust nozzle located below
the engine strut, resulting in an
explosion or uncontrolled fire.

DATES: We must receive comments on
this proposed AD by March 10, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide Rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing

Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA—2005—
20110; the directorate identifier for this
docket is 2004—NM-114—AD.

FOR FURTHER INFORMATION CONTACT:
Doug Pegors, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6504; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2005-20110; Directorate Identifier
2004-NM-114—-AD" in the subject line
of your comments. We specifically
invite comments on the overall
regulatory, economic, environmental,
and energy aspects of the proposed AD.
We will consider all comments
submitted by the closing date and may
amend the proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
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section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report indicating
that water had accumulated in the
cavities of the engine strut aft fairings
on several Boeing Model 737-700 series
airplanes. Build up of debris in the
sump area of the cavity of the aft fairing
had blocked the drain, which caused
approximately 12 inches of water to
accumulate. Debris and water had
entered through gaps between the
engine strut fairing and the thrust
reverser skirt fairing at the wing
interface blade seal. A drain blocked by
debris in combination with flammable
fluid lines, which pass through the
engine strut aft fairing and occasionally
leak, could cause a hazardous amount of
flammable fluid to build up in the
cavity of the aft fairing. This condition,
if not corrected, could result in the
ignition of the flammable fluid by the
exhaust nozzle located below the engine
strut and consequent explosion or
uncontrolled fire.

The aft fairing of the engine strut on
certain Boeing Model 737-600, —700C,
—800, and —900 series airplanes are
identical to those on the affected Model
737-700 series airplanes. Therefore, all
of these models may be subject to the
same unsafe condition.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletin 737-54—
1041, dated January 22, 2004. The
service bulletin describes procedures for

repetitive general visual inspections for
dirt, debris, and drain blockage and
cleaning of the aft fairing cavities of the
left and right engine struts; and
modification of the aft fairings of the left
and right engine struts, which
eliminates the need for repetitive
general visual inspections. Modification
involves installing new, improved seals
on the inboard and outboard sides of the
aft fairings of the left and right engine
struts. Accomplishing the actions
specified in the service information is
intended to adequately address the
unsafe condition.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
repetitive general visual inspections for
dirt, debris, and drain blockage and
cleaning of the aft fairing cavities of the
left and right engine struts; and
modification of the aft fairings of the left
and right engine struts, which would
terminate the repetitive general visual
inspections. Modification involves
installing new, improved seals on the
inboard and outboard sides of the aft
fairings of the left and right engine
struts. The proposed AD would require
you to use the service information
described previously to perform these
actions, except as discussed under
“Differences Between the Proposed AD
and Service Bulletin.”

ESTIMATED COSTS

Differences Between Proposed AD and
Service Bulletin

Boeing Special Attention Service
Bulletin 737-54-1041, dated January 22,
2004, specifies that operators may
accomplish the general visual
inspection and cleaning of the aft fairing
cavities in accordance with either the
Boeing 737—600/700/800/900 Airplane
Maintenance Manual (AMM) or an
“approved equivalent procedure.”
However, this proposed AD would
require operators to accomplish the
actions in accordance with the
procedures specified in Chapter 54-55—
02 of the Boeing 737-600/700/800/900
AMM. An “approved equivalent
procedure” may be used only if
approved as an alternative method of
compliance in accordance with
paragraph (j) of this AD.

The proposed AD would require
inspecting and cleaning the drain
system of an aft fairing after the
modifications required by paragraph (i)
of this AD. We have determined that
modification alone would not eliminate
the build up of debris and flammable
fluids in the cavity of the aft fairing
since the most previous inspection.
Therefore, operators must inspect and
clean the aft fairings when the
modification is done.

Costs of Compliance

This proposed AD would affect about
1,406 airplanes worldwide. The
following table provides the estimated
costs for U.S. operators to comply with
this proposed AD.

Number of
Average
: Work Cost per us.-
Action hours lag?rh:f:}? Parts airplane registered Fleet cost
P airplanes
Inspection, per inspection 2 $65 | None ............. $130, per inspection cycle ... 549 | $71,370, per inspection
cycle. cycle.
Modification .........ccccceeevvveneene 5 65 | $294 .............. B19 o 549 | 339,831.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not

have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
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on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2005-20110;
Directorate Identifier 2004-NM-114—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by March 10, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
600, —=700, —=700C, —800, and —900 series
airplanes, certificated in any category; as
listed in Boeing Special Attention Service

Bulletin 737-54-1041, dated January 22,
2004.

Unsafe Condition

(d) This AD was prompted by a report
indicating that water had accumulated in the
cavities of the engine strut aft fairings. We are
issuing this AD to prevent drain blockage by
debris that, when combined with leaking,
flammable fluid lines passing through the
engine strut aft fairing, could allow
flammable fluids to build up in the cavity of
the aft fairing, and consequently could be
ignited by the engine exhaust nozzle located
below the engine strut, resulting in an
explosion or uncontrolled fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-54—-1041, dated January
22,2004.

Repetitive Inspections of the Engine Strut Aft
Fairings

(g) Within 4,000 flight cycles or within 30
months after the effective date of this AD,
whichever occurs first: Do the actions
specified in paragraphs (g)(1) and (g)(2) of
this AD.

(1) Do a general visual inspection for dirt,
debris, and drain blockage and clean the aft
fairing cavity of the left engine strut, in
accordance with Part I of the service bulletin,
except as provided by paragraph (h) of this
AD. Thereafter at intervals not to exceed
4,000 flight cycles or 30 months, whichever
occurs first: Repeat the inspection until the
aft fairing of the left engine strut has been
modified in accordance with paragraph (i)(1)
of this AD.

(2) Do a general visual inspection for dirt,
debris, and drain blockage and clean the aft
fairing cavity of the right engine strut, in
accordance with Part II of the service
bulletin, except as provided by paragraph (h)
of this AD. Thereafter at intervals not to
exceed 4,000 flight cycles or 30 months,
whichever occurs first: Repeat the inspection
until the aft fairing of the right engine strut
has been modified in accordance with
paragraph (i)(2) of this AD.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Approved Equivalent Procedure

(h) If the service bulletin specifies that the
general visual inspection and cleaning of the
aft fairing cavity of the left or right engine
strut may be accomplished per an “approved
equivalent procedure”: The general visual
inspection or cleaning must be accomplished
in accordance with the chapter of the Boeing
737—600/700/800/900 Airplane Maintenance
Manual specified in the service bulletin.

Modification of the Engine Strut Aft Fairings

(i) Within 9,000 flight cycles after the
effective date of this AD, do the actions
specified in paragraphs (i)(1) and (i)(2) of this
AD

(1) Modify the aft fairing of the left engine
strut, in accordance with Part III of the
service bulletin; and after accomplishing the
modification but before further flight, inspect
and clean the drain system of the aft fairing
in accordance with Part I of the service
bulletin. This modification terminates the
repetitive inspections required by paragraph
(g)(1) of this AD.

(2) Modify the aft fairing of the right engine
strut, in accordance with Part IV of the
service bulletin; and after accomplishing the
modification but before further flight, inspect
and clean the drain system of the aft fairing

in accordance with Part II of the service
bulletin. This modification terminates the
repetitive inspections required by paragraph
(g)(2) of this AD.

Alternative Methods of Compliance
(AMOCs)

(j) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Issued in Renton, Washington, on January
12, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-1220 Filed 1-21-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9
[Notice No. 27]
RIN 1513-AA91

Proposed Horse Heaven Hills
Viticultural Area (2002R-103P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to establish
the “Horse Heaven Hills” viticultural
area in south-central Washington State.
Located along the Columbia River in
portions of Klickitat, Yakima, and
Benton counties, the proposed area is
about 115 miles east of Vancouver,
Washington, and lies entirely within the
established Columbia Valley viticultural
area. We designate viticultural areas to
allow vintners to better describe the
origin of their wines and to allow
consumers to better identify wines they
may purchase. We invite comments on
this proposed addition to our
regulations.

DATES: Written comments must be
received on or before March 25, 2005.

ADDRESSES: You may send comments to
any of the following addresses:

¢ Chief, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau (Attn: Notice No. 27), P.O.
Box 14412, Washington, DC 20044—
4412:

e (202) 927-8525 (facsimile);

e nprm@itb.gov (e-mail); or

e http://www.tth.gov. An online
comment form is posted with this notice
on our Web site.
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e hitp://www.regulations.gov (Federal
e-rulemaking portal; follow instructions
for submitting comments).

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive on this
proposal by appointment at the TTB
Library, 1310 G Street, NW.,
Washington, DC 20220. To make an
appointment, call (202) 927-2400. You
may also access online copies of the
notice and any comments received at
http://www.ttb.gov/alcohol/rules/
index.htm.

See the “Public Participation” section
of this notice for specific instructions
and requirements for submitting
comments, and for information on how
to request a public hearing.

FOR FURTHER INFORMATION CONTACT:
N. A. Sutton, Program Manager,
Regulations and Procedures Division,
Alcohol and Tobacco Tax and Trade
Bureau, 925 Lakeville Street, #158,
Petaluma, CA 94952; telephone (415)
271-1254.

SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (the FAA Act, 27
U.S.C. 201 et seq.) requires that alcohol
beverage labels provide the consumer
with adequate information regarding a
product’s identity and prohibits the use
of misleading information on those
labels. The FAA Act also authorizes the
Secretary of the Treasury to issue
regulations to carry out its provisions.
The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers these
regulations.

Part 4 of TTB regulations (27 CFR part
4) allows the establishment of definitive
viticultural areas and the use of their
names as appellations of origin on wine
labels and in wine advertisements. Part
9 of the TTB regulations (27 CFR part
9) contains the list of approved
viticultural areas.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographic features,
the boundaries of which have been
recognized and defined in part 9 of the
regulations. These designations allow
vintners and consumers to attribute a
given quality, reputation, or other
characteristic of wine made from grapes
grown in an area to its geographic
origin. The establishment of viticultural
areas allows vintners to describe more
accurately the origin of their wines to

consumers and helps consumers to
identify wines they may purchase.
Establishment of a viticultural area is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

e Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

¢ Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

¢ Evidence relating to the
geographical features, such as climate,
elevation, physical features, and soils,
that distinguish the proposed
viticultural area from surrounding areas;

¢ A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

e A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Horse Heaven Hills Petition
Background Information

TTB has received a petition
requesting establishment of a new
viticultural area in south-central
Washington State to be called “Horse
Heaven Hills.” Paul D. Lucas filed the
petition on behalf of wine grape growers
within the proposed area.

The proposed Horse Heaven Hills
viticultural area covers portions of
Klickitat, Yakima, and Benton counties
north and west of the Columbia River
and south of the Yakima Valley. The
proposed area is about 115 miles east of
Vancouver, Washington, and just south
of Kennewick, Benton City, and Prosser,
Washington. Running west from near
the point where the Oregon—
Washington State line leaves the
Columbia River, the proposed area is
about 60 miles long and 22 miles wide.

The proposed area lies southeast of
the established Yakima Valley
viticultural area (27 CFR 9.69) and south
of the smaller Red Mountain viticultural
area (27 CFR 9.167). Like the Yakima
Valley and Red Mountain areas, the
proposed Horse Heaven Hills area is
entirely within the larger, existing

Columbia Valley viticultural area (27
CFR 9.74). The Walla Walla Valley
viticultural area (27 CFR 9.91) lies about
30 miles east of the proposed area, on
the opposite side of the Columbia River.

According to the petition, the Horse
Heaven Hills are a series of south-facing
slopes, which have the geographical
characteristics of a watershed, with
dozens of drainages running in a spoke
pattern from the proposed area’s north
to its south along the Columbia River.
The petitioner also states that the Horse
Heaven Hills are unique due to the
strong wind that blows through the
Columbia River Valley, directly
affecting the viticultural features of the
region. The proposed Horse Heaven
Hills viticultural area covers a total of
570,000 acres of open, dry plains and
hills, of which 90 percent could be
planted to wine grapes, according to the
petitioner, if adequate irrigation were
available.

Viticultural History

According to the petition, growers
have been raising grapes in the Horse
Heaven Hills since 1972, when Don
Mercer planted a 5-acre parcel of
Cabernet Sauvignon at Phinny Hill,
Washington. Between 1978 and 1981,
Stimson Lane planted 2,000 acres in
Paterson, Washington, including Merlot,
Cabernet Sauvignon, Gewurztraminer,
Riesling, Sauvignon Blanc, and
Grenache grapes. The first commercial
wines from the proposed Horse Heaven
Hills area were Mercer Ranch
Vineyards’ Cabernet Sauvignon, and St.
Michelle’s Gewurztraminer, Grenache
Rose, and Cabernet Sauvignon, which
were all produced in the mid 1980s.

Significant plantings continued in the
Horse Heaven Hills throughout the mid
1980s and the early 1990s, according to
the petition. Plantings greatly
accelerated after the vineyards in the
Horse Heaven Hills survived the hard
freeze of 1996, which destroyed much of
Washington State’s grape crop. Some of
the more recent plantings are Alder
Ridge Vineyard, Aldercreek Vineyards,
Elerding Vineyard, and Minerva
Vineyards. As of 2002, the petition
notes, there are at least 20 vineyards,
with over 6,040 acres planted, plus four
commercial wineries within the
proposed area.

Name Evidence

The petitioner states that the range of
hills in south-central Washington in
which the proposed viticultural area is
located has been continuously referred
to as the Horse Heaven Hills since 1857.
Before that time Native Americans
called the area Wehopepum, while the
early settlers referred to it as Klickitat
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Prairie or Bedrock Springs Country. The
petition notes that the hills’ name is
widely used and has survived attempts
to officially change it to Benton Slope or
Columbia Plains.

According to the books ‘“Benton
County Place Names’” and ‘“Prosser—
The Home County,” James Kinney, a
cattleman who was camping one night
near Kiona, Washington, gave the hills
their current name. Kinney awoke to
find that his animals had wandered up
a mountainside and into an upland
plain where they were dining on
succulent bunch grass. According to the
books, he commented to himself,
“Surely this is Horse Heaven.”

According to an untitled history of the
region provided by the petitioner, the
first official use of the name Horse
Heaven in conjunction with this area
dates to 1884 with the founding of the
Horse Heaven School. This history also
notes that the Horse Heaven Cemetery
started in the garden of William Dennis,
a local resident killed in a harvest
accident in 1892. In addition, the
petition notes that local newspapers
such as the Prosser Falls American
(circa 1893) often referenced the Horse
Heaven Hills name, as did books written
about the area such as “Against Odds,

A Personal Narrative of Life in Horse
Heaven” (K. Elizabeth Sihler, Concordia
Publishing House, St. Louis, Missouri,
1917). More recently, the Yakima-
Herald published an on-line wine article
in 2001 that mentions the Horse Heaven
Ranch.

The American Automobile
Association map for the States of
Oregon and Washington, published
February 2003, identifies the area as
“Horse Heaven Hills.” The United
States Geological Survey (USGS) and
other official State maps and atlases, the
petition also notes, consistently refer to
this geologic formation as the “Horse
Heaven Hills.”

Boundary Evidence

The petitioner states that the
proposed Horse Heaven Hills
viticultural area boundary is based on
the area’s topography and a combination
of climate, terrain, and soil factors that
differentiate the Horse Heaven Hills
from surrounding geographic regions
and the viticultural areas of Yakima
Valley, Walla Walla Valley, Red
Mountain, and Columbia Valley.

The petitioner’s proposed boundary
follows the northern bank of the
Columbia River west from the Interstate
82 bridge (near Umatilla, Oregon) to
Pine Creek in Klickitat County. The
boundary follows Pine Creek north to
the 1,700-foot contour line, and then
goes northeast to the ridge that separates

the Horse Heaven Hills from the much
lower Yakima Valley. The proposed
boundary then generally follows that
ridge northeasterly and then
southeasterly, returning to the Columbia
River’s northern bank, to form the
proposed area’s northern and eastern
sides.

Distinctive Features

The petitioner states that the
proposed Horse Heaven Hills
viticultural area is a unique grape-
growing region distinguished from the
nearby, established viticultural areas of
Yakima Valley, Red Mountain, and
Walla Walla Valley, and from the larger,
surrounding Columbia Valley
viticultural area. In addition to the
proposed area’s topography, wind,
annual heat units accumulation,
precipitation, and soils also differentiate
it from the surrounding viticultural
areas, according to the petition.
Topography

The proposed Horse Heaven Hills
viticultural area is located in south-
central Washington State, east of the
Cascade Mountain Range and north and
west of the Columbia River, which
bisects part of the State. The 570,000
acres contained in the proposed
viticultural area are generally south-
sloping, open desert plains with the
geographical characteristics of a
watershed as dozens of drainages run
north to south through the area in a
wheel spoke pattern. Elevations range
from 1,800 feet at the area’s northern
boundary to 200 feet at its southern
boundary along Columbia River.

To the north and east, the Yakima
Valley borders the proposed viticultural
area. The crest of the Horse Heaven
Hills and the steep slope and cliffs of
the Yakima Valley form a natural
boundary between the two regions. Only
three Washington State Department of
Transportation-maintained passes exist
between the Horse Heaven Hills and the
Yakima Valley, the petition notes.
Extreme terrain and south- and
southeast-facing slopes mark the area’s
western border. The 1,700-foot elevation
line creates a border that follows the
drainages in a south-southwest line to
Pine Creek and down to the Columbia
River. The southern border is the
Washington State shoreline of the
Columbia River.

Wind

Perhaps the most unique feature of
the proposed Horse Heaven Hills
viticultural area, according to the
petition, is the amount of strong wind
the area receives. Because of the area’s
proximity to the Columbia River, and

because the Columbia Gorge acts as a
funnel, the Horse Heaven Hills area
receives significantly more wind than
surrounding areas.

In “The Columbia Gorge Wind
Funnel,” an article in the July 2003
issue of Weatherwise magazine (pages
104 through 107), Howard E. Graham of
the National Weather Service’s Portland,
Oregon, office explains that the wind
patterns through the Columbia Gorge are
a function of the pressure differences
between the west and east ends of this
120-mile long canyon. The Gorge
surrounds the Columbia River between
Bridal Veil to the west, and Arlington to
the east. The article emphasizes that the
rarely calm winds always flow along the
axis of the Gorge. The Pacific winds
from the west bring moderating, mild
maritime air into the Gorge. Conversely,
the continental high winds from the east
bring dry air that is seasonably hot or
cold. The heat of the Columbia Basin,
according to the petitioner, draws these
intense winds north over Horse Heaven
Hills after they exit the Columbia Gorge.

The proposed Horse Heaven Hills
viticultural area records an average of 30
percent more annual Wind Run Miles (a
unit of measurement for the force and
speed of wind in one hour), the petition
states, than the Walla Walla viticultural
area to the east and the Yakima Valley
viticultural area to the north. It has 20
percent more Wind Run Miles than the
Red Mountain viticultural area, which is
to the proposed area’s immediate north.
Annual Wind Run Miles (WRMs) within
the proposed Horse Heaven Hills
average 46,200. By comparison, the
Walla Walla and Yakima Valley average
32,800 WRMs, while the Red Mountain
area averages 36,700 WRMs annually.

The wind’s effect on viticulture is
especially noted during the grapevines’
bud-break to fruit-set period, according
to a 1982 article, “Influence of
Windbreaks and Climatic Region on
Diurnal Fluctuation of Leaf Water
Potential, Stomatal Conductance, and
Leaf Temperature of Grapevines,” by
Freeman, Kliewer, and Stern in the
American Journal of Enological
Viticulture, vol. 33:233-236. The most-
often observed consequences of the
higher winds within the proposed Horse
Heaven Hills viticultural area are a
reduction in canopy size and density of
grapes on the vines, and a reduction in
vine disease, a result of the drying of
wet plant surfaces on which fungal
spores or bacteria may have landed. The
petitioner contends that the amount of
wind is a key factor in determining the
amount of irrigation needed to allow the
vines to grow without causing harm to
the plants.
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Temperature

According to the petition, the
proposed Horse Heaven Hills
viticultural area is one of the warmest
growing regions within the Columbia
Valley region of Washington State. This
is significant, the petitioner states,
because of the dramatic impact a warm
growing season has on harvest date and
fruit quality. The petition notes that
harvest time in the Horse Heaven Hills
may start up to two weeks before the
harvest in the Yakima Valley, 40 miles
to the northwest. Further, the petitioner
states, the growing season in the Horse
Heaven Hills allows growers to ensure
full maturity in mid- to late-season
grape varieties while receiving the
benefit of extended time on the vine.
The length of the growing season
produces unique fruit characteristics,
the petition notes, resulting in many
“single vineyard” designated wines. It
also decreases the risk of fall frost and
harvest time disease.

The proposed Horse Heaven Hills
viticultural area, according to the
petition, accumulates on average 10
percent more Annual Heat Units (an
index calculating the sum of the average
daily temperatures above a threshold of
50 degrees F during the growing season)
than the Yakima Valley and 5 percent
more than Chelan, Washington, 120
miles to the north. The petition added
that heat accumulation in the Horse
Heaven Hills area is comparable to the
Walla Walla Valley viticultural area but
10 percent less than the Red Mountain
area to its immediate north. For
example, the petition states that over the
past ten years the Horse Heaven Hills
area averaged an Annual Heat Unit
accumulation of 2,801. By contrast, the
areas surrounding Horse Heaven Hills
had the following annual averages:
Yakima Valley—2,568; Chelan—2,676;
Red Mountain—3,016; and Walla
Walla—2,821.

Rainfall

The petitioner states that central and
eastern Washington State receives most
of its annual rainfall in the winter
months when grapevines are dormant.
As aresult, all grape-growing areas in
this region require supplemental
irrigation. However, the petition notes,
the low amount of precipitation
received during the growing season
reduces the risk of harmful diseases that
may occur in the vineyard. Further, the
petitioner asserts that the low amount of
water the grapevines in the Horse
Heaven Hills area receive prevents
excessive vine canopy growth, which
may lead to grapes with vegetative

flavors, excessive acidity, reduced color,
and large berry size.

The petition states that the proposed
Horse Heaven Hills area receives
significantly less rainfall than the Walla
Walla Valley area to the east (about 45
percent less on average), and 30 percent
less than Chelan, Washington, to the
north. Annual rainfall within the
proposed Horse Heaven Hills
viticultural area averages 9 inches. By
comparison, Walla Walla and Chelan
average 19.7 and 13.2 inches of annual
rainfall, respectively. The Yakima
Valley averages 7.8 inches of annual
rainfall.

Soils

According to Alan Busacca of the
Department of Crop and Soil Sciences,
Washington State University, three
dominant parent materials formed the
soils in the proposed Horse Heaven
Hills viticultural area: (1) Eolian sand
and silt (wind blown dunes and loess);
(2) sediments from giant glacial outburst
floods, including gravelly alluvium and
stratified fine sands and silts
(slackwater sediments); and (3) hill
slope rubble from the Columbia River
Basalt bedrock. The soils of each State
of Washington viticultural area are
distinct, with variations in the
proportion and distribution of the three
parent materials noted above, according
to Larry Meinert, Professor of Geology,
Washington State University. The
proposed Horse Heaven Hills
viticultural area is farther south or west
than the surrounding grape-growing
areas (Walla Walla Valley, Yakima
Valley, and Red Mountain), and given
the westerly wind transport
predominant in the area, as well as the
direction of glacial floods, the grain size
distribution of the soils in Horse Heaven
Hills is different from that in the
surrounding viticultural areas,
according to the petitioner.

The area’s low annual precipitation
and its hot summers weather the parent
materials and soils. The soils found in
the proposed viticultural area are
mainly classified as Aridisols (desert
soils) and Mollisols (prairie soils),
which are formed from various
combinations of the three parent
materials, according to the Soil Survey
Staff in ““Soil Taxonomy, A Basic
System of Soil Classification for Making
and Interpreting Soil Surveys,” (Second
Edition, 1999, U.S.D.A. Natural
Resources Conservation Service).

Boundary Description

See the narrative boundary
description of the petitioned-for
viticultural area in the proposed

regulatory text published at the end of
this notice.

Maps
The petitioner provided the required

maps, and we list them below in the
proposed regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. If we
establish this proposed viticultural area,
its name, ‘“Horse Heaven Hills,” will be
recognized as a name of viticultural
significance. In addition, with the
establishment of the Horse Heaven Hills
viticultural area, the name “Horse
Heaven” standing alone will be
considered a term of viticultural
significance because consumers and
vintners could reasonably attribute the
quality, reputation, or other
characteristic of wine made from grapes
grown in the proposed Horse Heaven
Hills viticultural area to the name Horse
Heaven itself.

The name evidence provided by the
petitioner shows that the names “Horse
Heaven Hills” and “Horse Heaven’ are
often used interchangeably, and that the
name “Horse Heaven’ applies to places
within the proposed area’s boundary.
We note in this regard that information
contained in the Geographic Names
Information System maintained by the
U.S. Geological Survey, and a general
search of relevant Internet websites,
indicate that the name “Horse Heaven”
is used for a populated place, a school,
a cemetery, a ranch, a vineyard, an
equine art gallery, an inn, and other
places and businesses within or near the
proposed viticultural area in south-
central Washington State. See 27 CFR
4.39(i)(3), which also provides that a
name has viticultural significance when
determined by a TTB officer. Therefore,
the proposed part 9 regulatory text set
forth in this document specifies both
“Horse Heaven Hills” and “Horse
Heaven” as terms of viticultural
significance for purposes of part 4 of the
TTB regulations.

If the proposed regulatory text is
adopted as a final rule, wine bottlers
using “Horse Heaven Hills” or “Horse
Heaven” in a brand name, including a
trademark, or in another label reference
as to the origin of the wine, will have
to ensure that the product is eligible to
use the viticultural area’s full name or
“Horse Heaven” as an appellation of
origin.

For a wine to be eligible to use as an
appellation of origin a viticultural area
name or other term specified as being
viticulturally significant in part 9 of the
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TTB regulations, at least 85 percent of
the grapes used to make the wine must
have been grown within the area
represented by that name or other term,
and the wine must meet the other
conditions listed in 27 CFR 4.25(e)(3). If
the wine is not eligible to use as an
appellation of origin a viticultural area
name or other viticulturally significant
term that appears in the brand name,
then the label is not in compliance and
the bottler must change the brand name
and obtain approval of a new label.
Similarly, if the viticultural area name
or other viticulturally significant term
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a new label or a
previously approved label uses the
name ‘“Horse Heaven Hills” or “Horse
Heaven” for a wine that does not meet
the 85 percent standard, the new label
will not be approved, and the
previously approved label will be
subject to revocation, upon the effective
date of the approval of the Horse
Heaven Hills viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Public Participation

Comments Invited

We invite comments from interested
members of the public on whether we
should establish the proposed
viticultural area. We are also interested
in receiving comments on the
sufficiency and accuracy of the name,
boundary, climactic, and other required
information submitted in support of the
petition. In addition, we are interested
in receiving comments on the proposal
to identify “Horse Heaven” as a term of
viticultural significance. Please provide
any available specific information in
support of your comments.

Because of the potential impact of the
establishment of the proposed Horse
Heaven Hills viticultural area on brand
labels that include the words “Horse
Heaven Hills” or the words “Horse
Heaven” as discussed above under
“Impact on Current Wine Labels,” we
are particularly interested in comments
regarding whether there will be a
conflict between the proposed area
name and currently used brand names.
If a commenter believes that a conflict
will arise, the comment should describe
the nature of that conflict, including any
anticipated negative economic impact
that approval of the proposed
viticultural area will have on an existing
viticultural enterprise. We are also

interested in receiving suggestions for
ways to avoid conflicts, for example by
adopting a modified or different name
for the viticultural area.

Submitting Comments

Please submit your comments by the
closing date shown above in this notice.
Your comments must include this
notice number and your name and
mailing address. Your comments must
be legible and written in language
acceptable for public disclosure. We do
not acknowledge receipt of comments,
and we consider all comments as
originals. You may submit comments in
any of five ways.

e By mail: You may send written
comments to TTB at the address listed
in the ADDRESSES section.

e By facsimile: You may submit
comments by facsimile transmission to
(202) 927—-8525. Faxed comments
must—

(1) Be on 8Y2 by 11-inch paper,

(2) Contain a legible, written
signature; and

(3) Be five or less pages long. This
limitation assures electronic access to
our equipment. We will not accept
faxed comments that exceed five pages.

e By e-mail: You may e-mail
comments to nprm@ttb.gov. Comments
transmitted by electronic-mail must—

(1) Contain e-mail address;

(2) Reference this notice number on
the subject line; and

(3) Be legible when printed on 8%z x
11-inch size paper.

e By Online Form: We provide a
comment form with the online copy of
this notice on our Web site at http://
www.ttb.gov/alcohol/rules/index.htm.
Select “Send comments via e-mail”
under this notice number.

¢ Federal e-Rulemaking Portal: To
submit comments to us via the Federal
e-rulemaking portal, visit http://
www.regulations.gov and follow the
instructions for submitting comments.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine, in light of all circumstances,
whether to hold a public hearing.

Confidentiality

All comments and other submitted
materials are part of the public record
and subject to disclosure. Do not
enclose any material in your comments

that you consider confidential or
inappropriate for disclosure.

Public Disclosure

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive on this

proposal by appointment at the TTB
Library at 1310 G Street, NW.,
Washington, DC 20220. You may also
obtain copies at 20 cents per 8.5- x 11-
inch page. Contact our librarian at the
above address or telephone (202) 927—
2400 to schedule an appointment or to
request copies of comments.

For your convenience, we will post
this notice and any comments we
receive on the TTB Web site. We may
omit voluminous attachments or
material that we consider unsuitable for
posting. In all cases, the full comment
will be available in the TTB Library. To
access the online copy of this notice,
visit http://www.ttb.gov/alcohol/rules/
index.htm. Select the “View
Comments” link under this notice
number to view the posted comments.

Regulatory Flexibility Act

We certify that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866 (58 FR 51735).
Therefore, it requires no regulatory
assessment.

Drafting Information

The principal author of this document
is N.A. Sutton, Regulations and
Procedures Division, Alcohol and
Tobacco Tax and Trade Bureau.

List of Subjects in 27 CFR Part 9
Wine.

Proposed Regulatory Amendment

For the reasons discussed in the
preamble, we propose to amend title 27,
chapter 1, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—American Viticultural
Areas

2. Subpart C is amended by adding
§9. to read as follows:
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§9. Horse Heaven Hills.

(a) Name. The name of the viticultural
area described in this section is ‘“Horse
Heaven Hills”. For purposes of part 4 of
this chapter, “Horse Heaven Hills”” and
“Horse Heaven’ are terms of viticultural
significance.

(b) Approved Maps. The appropriate
maps for determining the boundaries of
the Horse Heaven Hills viticultural area
are 28 United States Geological Survey
(USGS) 1:24,000 scale topographic
maps. They are titled:

(1) Umatilla Quadrangle, Oregon—
Washington, 1993;

(2) Irrigon Quadrangle, Oregon—
Washington, 1993;

(3) Paterson Quadrangle,
Washington—Oregon, 1993;

(4) West of Paterson Quadrangle,
Washington—Oregon, 1993;

(5) Boardman Quadrangle, Oregon—
Washington, 1993;

(6) Crow Butte Quadrangle,
Washington—Oregon, 1993;

(7) Golgotha Butte Quadrangle,
Washington—Oregon, 1993;

(8) Heppner Junction Quadrangle,
Oregon—Washington, 1962, photo
revised, 1970;

(9) Wood Gulch Quadrangle,
Washington—Oregon, 1962, photo
revised 1970, photo inspected 1975;

(10) Crider Valley Quadrangle,
Washington, 1962;

(11) Douty Canyon Quadrangle,
Washington, 1962;

(12) Tule Prong Quadrangle,
Washington, 1965;

(13) Prosser SW Quadrangle,
Washington, 1965, photo inspected
1975;

(14) Mabton West Quadrangle,
Washington, 1965;

(15) Mabton East Quadrangle,
Washington, 1965;

(16) Prosser Quadrangle, Washington,
1965;

(17) Whitstran Quadrangle,
Washington, 1965;

(18) Whitstran NE Quadrangle,
Washington, 1965;

(19) Corral Canyon Quadrangle,
Washington, 1977;

(20) Webber Canyon Quadrangle,
Washington, 1965;

(21) Badger Mountain Quadrangle,
Washington, 1965, photo revised 1978;

(22) Taylor Canyon Quadrangle,
Washington, 1965;

(23) Johnson Butte Quadrangle, 1964,
photo revised 1978;

(24) Nine Canyon Quadrangle, 1964;

(25) Wallula Quadrangle, 1992;

(26) Juniper Canyon Quadrangle,
1966, photo revised 1978;

(27) Juniper Quadrangle, 1993; and

(28) Hat Rock Quadrangle, 1993.

(c) Boundary. The Horse Heaven Hills
viticultural area is located in portions of

Benton, Klickitat, and Yakima Counties,
Washington. The boundary of the Horse
Heaven Hills viticultural area is
described below:

(1) Beginning on the Umatilla map at
the intersection of Interstate Highway 82
and the north bank of the Columbia
River in Benton County, Washington,
proceed generally west (downstream)
along the river’s north bank, through the
Irrigon, Paterson, West of Paterson,
Boardman, Crow Butte, and Golgotha
Butte maps, to the mouth of Pine Creek
in section 32, T4N/R22E, on the
Heppner Junction map in Klickitat
County;

(2) Follow Pine Creek northwesterly
(upstream) for approximately 7.0 miles
to the junction of Pine Creek and the
western boundary of section 16, T4N/
R21E, on the Wood Gulch map, and
continue northerly along the section
boundary to its intersection with East
Road, and then continue northerly to
the road’s intersection with the 1,700-
foot contour line, very near the
southwestern corner of section 9, T4N,
R21E;

(3) From the intersection of East Road
and the 1,700-foot contour line, proceed
northeasterly along the meandering
1,700-foot contour line through, and
crossing between, the Crider Valley and
Douty Canyon maps (crossing Alder
Creek, Stegeman Canyon, Spring
Canyon, Sand Ridge, and Willow Creek)
to the point where the 1,700-foot
contour line intersects Sand Ridge Road
in section 4, T5N, R22E, on the Douty
Canyon map;

(4) From that point, proceed north-
northeasterly along the meandering
1,700-foot contour line, and, passing
onto the Tule Prong map, cross Tule
Canyon and Tule Prong, return briefly to
the Douty Canyon map, then continue
northeasterly along the meandering
1,700-foot contour line onto the Tule
Prong map, crossing Dead Canyon, pass
onto the Prosser SW map, and continue
to the contour line’s intersection with
Alderdale Road in section 31, T7N/
R23E, northeast of Coyote Canyon, on
the Prosser SW map in Yakima County;

(5) Follow Alderdale Road northwest,
returning to the Tule Prong map, and
continue northwest and then northerly
along Alderdale Road to its intersection
with Wandling Road in section 2, T7N/
R22E;

(6) From that intersection, proceed
northeasterly in a straight line to the
2,011-foot peak near the northwest
corner of section 1, T7N/R22E, on the
Mabton West map, and continue
northeasterly in a straight line to the
1,989-foot peak in the southeast corner
of section 36, TBN/R22E, on the Mabton
East map;

(7) From that peak, proceed easterly
in a straight line through the 1,860-foot
benchmark along side Township Road
in section 31, T8N/R23E, to the 2,009-
foot peak in section 32; continue
northerly in a straight line to the 2,011-
foot peak in the same section, then
proceed easterly to the 1,850 foot peak
in the northwest quadrant of section 33,
T8N/R23E, then east-northeasterly to
the 1,964-foot peak beside the western
boundary of section 27, then east-
northeasterly through the 2,031-foot
peak in the northwest corner of section
26 to the 2,064-foot peak also in section
26;

(8) From that peak, proceed east-
southeast to the 2,093 foot peak in the
northeastern quadrant of section 25,
T8N/R23E on the Prosser map, then
continue northeasterly in a straight line
to the 2,193-foot peak of Horse Hill in
the northeast corner of section 25, T8N/
R23E; continue northeasterly in a
straight line, crossing into Benton
County, to the 2,107-foot peak in section
19, T8N/R24E, then easterly to the
2,081-foot peak in section 21, then east-
northeasterly through the 1,813-foot
peak near the northwest corner of
section 13 to the 1,861-foot peak marked
with radio towers near the southern
boundary of section 12;

(9) From that peak, proceed
northeasterly in a straight line to an
unmarked 1,410-foot summit in the
northeast corner of section 7, T8N/R25E,
on the Whitstran map; continue east-
southeasterly to the 1,637-foot peak in
the center of section 8 and then north-
northeasterly to the intersection of State
Route 221 and Carter Road near the
southeast corner of section 5;

(10) Follow Carter Road northerly to
the point where it becomes an
unimproved road and continue
northerly then easterly along the
unimproved road to the 1,854-foot peak
of Gibbon Hill in the northeast corner of
the section 4, T8N/R25E;

(11) From that peak, proceed east-
northeasterly in a straight line through
the 1,745-foot peak in section 35, T9N/
R25E, to the 1,976-foot peak in section
36; continue east-northeasterly in a
straight line onto the Whitstran NE map
through the 1,808-foot peak in section
30, TAN/R25E, to the 1,818-foot peak in
the same section.

(12) From that peak, proceed due
north in a straight line to the jeep trail
above the 1,750-foot contour line near
the northeast corner of section 30, T9N/
R26E;

(13) Follow the jeep trail east-
northeasterly to the 2,046-foot peak of
Chandler Butte in section 21, T9N/
R26E; continue east-northeasterly and
then southeasterly along the jeep trail
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through sections 22 and 23, TIN/R26E,
on the Corral Canyon map, to the
intersection of the jeep trail and McBee
Grade road near the gravel pit in the
southeast corner of section 23, T9N/
R26E, on the Whitstran NE map;

(14) From that point, proceed
southeasterly in a series of straight lines
through the 1,689-foot peak in the
southeast corner of section 23, T9N/
R26E, the 1,826-foot peak in section 25,
and, on the Webber Canyon map, the
1,927-foot and 1,845-foot peaks in
section 30, T9IN/R27E, and the 1,808-
foot peak in section 31 to the 1,745-foot
peak in section 32;

(15) From the 1,745-foot peak,
proceed due south in a straight line to
line’s first intersection with the 1,450-
foot contour line in section 32, T9N/
R27E;

(16) Follow the meandering 1,450-foot
contour line generally south and then
north around Webber Canyon to the
contour line’s second intersection with
the northern boundary of section 17,
close to its northeast corner, TSN/R27E;

(17) Proceed east along the northern
boundary of sections 17 and 16 to the
boundary’s intersection with the 1,500-
foot contour line just northwest of
Henson Road, T9IN/R27E;

(18) Follow the meandering 1,500-foot
contour line easterly to its intersection
with the eastern boundary of section 15,
T8N/R27E;

(19) Proceed due south along the
eastern boundary of section 15 to its
intersection with the 1,550-foot contour
line;

(20) Follow the meandering 1,550-foot
contour line southeasterly to its second
intersection with the northern boundary
of section 23, T8N/R27E;

(21) Proceed due east along the
northern boundary of sections 23 and 24
to the boundary’s intersection with the
1,600-foot contour line;

(22) Follow the meandering 1,600-foot
contour line easterly onto the Badger
Mountain map to the contour line’s
intersection with the R27E/R28E range
line (the eastern boundary of section 24,
T8N/R27E);

(23) Proceed 1,500 feet due south
along the R27E/R28E range line to the
line’s intersection with the 1,700-foot
contour line;

(24) Follow the meandering 1,700-foot
contour line easterly then southerly to
its intersection with an unimproved
road in the south-central portion of
section 31, T8N/R28E, and proceed
southwesterly along the unimproved
road to its intersection with Smith Road
near the northern boundary of section 6,
T7N/R28E;

(25) Continue southerly along Smith
Road to the road’s intersection with

Clodfelter Road at the southern
boundary of section 6, T7N/R28E, on
the Taylor Canyon map;

(26) Proceed east on Clodfelter Road
to its intersection with Williams Road at
the eastern boundary of section 5, T7N/
R28E, and continue east on Williams
Road to its intersection with the 1,800-
foot contour line in section 4, T7N/
R28E;

(27) Follow the meandering 1,800-foot
contour line southerly then easterly to
the contour line’s junction with the
northeast corner of section 15, T7N/
R28E;

(28) From that point, proceed east-
southeasterly in a straight line to the
1,680-foot benchmark in section 17,
T7N/R29E, on the Johnson Butte map,
and continue east-northeasterly in a
straight line through the 2,043-foot peak
of Johnson Butte to the 2,220-foot peak
of Jump Off Joe summit;

(29) From that point, proceed
southeasterly in a straight line, through
the Nine Canyon map, to the 343-foot
benchmark beside Palmer Pond in
section 13, T6N/R30E, and to the north
bank of the Columbia River on the
Wallula map; and

(30) Follow the north bank of the
Columbia River westerly (downstream),
through the Juniper Canyon, Juniper,
and the Hat Rock maps, to the beginning
point at the intersection of Interstate
Highway 82 and the north bank of the
Columbia River on the Umatilla map.

Signed: January 10, 2005.

John J. Manfreda,

Administrator.

[FR Doc. 05-1190 Filed 1-21-05; 8:45 am)]
BILLING CODE 4810-31-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Notice No. 28]

RIN: 1513-AA79

Proposed Establishment of the High
Valley Viticultural Area (2003R-361P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to establish
the “High Valley” viticultural area in
Lake County, California. Located above
the eastern shore of Clear Lake near the
town of Clearlake Oaks, the proposed
14,000-acre area is about 85 miles north
of San Francisco, and is largely within

the established Clear Lake and North
Coast viticultural areas. We designate
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase. We
invite comments on this proposed
addition to our regulations.

DATES: We must receive written
comments on or before March 25, 2005.

ADDRESSES: You may send comments to
any of the following addresses:

¢ Chief, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, Attn: Notice No. 28, P.O.
Box 14412, Washington, DC 20044—
4412.

e 202-927-8525 (facsimile).

e nprm@itb.gov (e-mail).

e http://www.ttb.gov/alcohol/rules/
index.htm. An online comment form is
posted with this notice on our Web site.

o http://www.regulations.gov (Federal
e-rulemaking portal; follow instructions
for submitting comments).

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive about this
proposal by appointment at the TTB
Library, 1310 G Street, NW.,
Washington, DC 20220. To make an
appointment, call 202—-927-2400. You
may also access copies of the notice and
comments online at http://www.ttb.gov/
alcohol/rules/index.htm.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

FOR FURTHER INFORMATION CONTACT: N.
A. Sutton, Program Manager,
Regulations and Procedures Division,
Alcohol and Tobacco Tax and Trade
Bureau, 925 Lakeville St., No. 158,
Petaluma, CA 94952; phone 415-271—
1254.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (the FAA Act, 27
U.S.C. 201 et seq.) requires that alcohol
beverage labels provide the consumer
with adequate information regarding a
product’s identity and prohibits the use
of misleading information on those
labels. The FAA Act also authorizes the
Secretary of the Treasury to issue
regulations to carry out its provisions.
The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers these
regulations.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
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of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. The establishment of
viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

o Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

¢ Evidence relating to the
geographical features, such as climate,
elevation, physical features, and soils,
that distinguish the proposed
viticultural area from surrounding areas;

o A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

¢ A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

High Valley Petition

TTB has received a petition from
Kevin Robinson of Brassfield Estate
Winery proposing a new viticultural
area to be called “High Valley” in Lake
County, California. Located about 85
miles north of San Francisco, the
proposed 14,000-acre viticultural area,
with approximately 1,000 acres planted
to vines, sits above the eastern shore of
Clear Lake, near the town of Clearlake
Oaks.

The proposed High Valley viticultural
area’s boundary encompasses the largely
enclosed, elongated bowl-shaped High
Valley basin and the surrounding
mountain ridges. The proposed area
measures about 8.5 miles east-to-west
and 3 miles north-to-south, with
elevations between 1,600 and
approximately 3,000 feet.

The proposed High Valley viticultural
area is largely within the established
Clear Lake viticultural area (27 CFR
9.99) in Lake County. The Clear Lake

area is, in turn, entirely within the
multi-county North Coast (27 CFR 9.30)
viticultural area. To encompass the
mountain ridges surrounding the High
Valley, a small east-northeast portion of
the proposed High Valley viticultural
area extends beyond the Clear Lake and
North Coast areas’ common eastern
boundaries.

Below, we summarize the evidence
presented in the petition.

Name Evidence

The “High Valley,” “High Valley
Road,” and “High Valley Ridge” names
all appear on the Clearlake Oaks,
California USGS Quadrangle map, and
on the California State Automobile
Association’s “Mendocino and Sonoma
Coast Region” February 1999 map. The
2002 “SBC Pacific Bell Directory” lists
three local businesses that incorporate
“High Valley” into their name. The
petition states that the “High Valley”
name is the popular and historic
reference used to identify the region.
The petition’s reference section lists
Tom Butler’s 1960 manuscript, “High
Valley Memories,” which is on file at
the Lake County Historical Courthouse
Museum.

Boundary Evidence

The proposed High Valley area’s
boundary line encompasses a 1,600-foot
minimum elevation, according to the
USGS maps, delineating the proposed
area from adjacent lower areas. The
following table includes information
from the USGS maps, and provides a
summary of geographical points found
in the lower elevations surrounding the
proposed viticultural area.

Direction from pro- R
. ! Elevation in feet
Geographical area posed High Valley

boundary on USGS map
ClEAT LAKE ...ttt sttt e ke b e ettt e e bt e bt e b e na et e b e e e hn e e ehe e eae e e ne e eneenree e 1,326
Long Valley .......cccceecvevnninnnne 1,200
North Fork of Cache Creek ... 1,100
Clearlake Oaks TOWNSKIP ...coouiiiiiiiiieie ettt ettt et e e be e sateeteessbeesbeesnseesseeenbeesseeanne 1,400

The petition explains that the alpine
ridges of High Valley create a
mountainside grape-growing
environment not found beyond the
proposed boundaries. The majority of
the proposed area’s vineyards are
planted primarily on these highland
slopes, with the remainder on the
western valley floor.

According to the petition, early
viticultural efforts in the High Valley
area ceased with Prohibition, and
walnuts, prunes, green beans, and other
crops became the area’s popular
agricultural commodities. The petition

states that approximately 25 very old
“centennial vines” (possibly zinfandel)
still exist on the southeast ridge above
the valley floor.

Distinguishing Features
Topography

The High Valley basin sits between
1,700 and 1,800 feet in elevation, as
shown on USGS maps. To the north, the
High Valley Ridge rises to over 3,000
feet in elevation, while the east, south,
and west ridges surrounding the valley
average between 2,200 and 2,400 feet in

height. According to the USGS maps,
the lowest elevation within the
proposed boundaries lies at the 1,600-
foot contour line, which forms part of
the area’s southern boundary.

The petition explains that the
proposed High Valley viticultural area
boundary trends east-west and includes
the ridges surrounding the basin.
According to the petition, this
transverse valley orientation, rarely
found in the California Coastal Range,
contributes to some of the distinctive
climatic features of the proposed area.
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Climate

The petition provided weather station
data from several locations within the
proposed High Valley viticultural area,
including vineyards on the area’s
southeastern and western mountain
ridges, and on the eastern and western
portions of the valley floor. Using this
data, the petition states that the
proposed High Valley area’s climate is
cooler than those in the surrounding
viticultural areas of Lake County.

The Winkler degree-day heat
summation method of climate
classification, the petition notes,
classifies High Valley as a Region 3
climate and occasionally a cooler
Region 2, depending upon the year and
a vineyard’s location within the
proposed area. Amber Knolls, a grape-
growing region approximately 5 miles
west of High Valley’s proposed
boundary, has consistently warmer
growing season temperatures, and is
frequently a Region 4 climate in the
degree-day classification system,
according to the Lake County weather
data provided in the petition.

The petitioner explains that High
Valley’s cool growing climate results
from the valley’s east-west orientation,
High Valley Ridge’s topography, and the
perpetual “wind machine” generated
from the Clear Lake basin. The high
east-west ridges above the valley trap
the cooling afternoon breezes as they
blow in from the Clear Lake basin. Also,
the cooling mountain-valley winds from
the high northern elevations of the
Mendocino National Forest drift down
the ridges to the valley floor. The High
Valley area, according to the petition, is
one of the coolest grape-growing regions
in Lake County, with a frost season that
frequently extends into June. The grape
varietals planted in the proposed area
reflect this cooler and shorter growing
season.

The petition presents limited rainfall
data for the years 2000 through May
2003 and documents a wide variation in
annual precipitation in High Valley.
This data shows that the proposed High
Valley viticultural area received 18
inches of precipitation in both 2000 and
2001, 29 inches in 2002, and 35 inches
from January through May 2003. The
petition states that, in recent years,
other Lake County grape-growing

regions received more precipitation than
the proposed High Valley viticultural
area. For example, the petition notes the
following average precipitation
amounts: Red Hills, 24 to 40 inches;
Kelseyville, 46 inches; and the Putah
Creek basin, 47 inches.

Geology

Originally a small east-west trending
fault basin with drainage to the east,
volcanic activity altered High Valley’s
shape and created a series of high ridges
along its eastern side, forming the
valley’s largely enclosed basin and
redirecting the valley’s drainage
westward into Clear Lake. This volcanic
activity also created Tule Lake, a small
lake on the valley’s central floor, as well
as Round Mountain, once an active
volcanic cinder cone rising 400 feet
above the northern valley floor.

The petition notes that the dominant
rock types in the proposed High Valley
viticultural area are Jurassic
sedimentary rocks of the Franciscan
Complex, basalt flows, and Quaternary
volcanic deposits. As explained in the
petition, the Franciscan Complex forms
the base material and most of the
exposed rock in the southern ridges and
western portions of High Valley, while
the Quaternary volcanics overlay the
basalts found throughout the valley’s
eastern half. Round Mountain is a
prominent High Valley feature of the
Quaternary volcanics, according to the
petition.

Soils

The petition notes that the two
primary soil types of High Valley are
weathered volcanic residue and
Franciscan Complex weathered
sandstone, shale, or phyllitic rocks. The
east side of the proposed area contains
soils derived primarily from volcanics,
while the west side contains soils from
Jurassic to Cretaceous sedimentary and
phyllitic source material.

The petition states that the four basic
soil formations within the proposed
viticultural area include (1) Franciscan
Hills that form the southern and western
boundaries, (2) the alluvial basin of
High Valley, (3) the alluvial terrace
along the southeast boundary, and (4)
the volcanic ridges along the area’s
northeastern portion near Round
Mountain.

Wolfcreek loam soil, a very deep well-
drained clay to sandy loam with
moderately slow permeability, covers
most of the High Valley floor, according
to the petition. The eastern half of the
proposed High Valley viticultural area
contains Konocti variants, Konocti,
Hambright, Benridge, and Sodabay
Series soils. The petition notes that the
Maymen, Hopland, and Mayacama
Series soils dominate the southeast
region of the proposed High Valley area.
The western hills and ridges contain
primarily Millsholm, Bressa, Hopland,
Estel, and Maymen Series soils.

According to the petition, while the
High Valley soils are permeable in mild
and moderately-warm to warm
temperatures, Big Valley soils allow
only moderately-warm to warm
temperature permeation. The petition
adds that the soils of High Valley’s
slopes and ridges permit excellent
drainage, unlike Big Valley’s less
favorable soil drainage characteristics.
Further, the vine-planted slopes of the
proposed High Valley viticultural area
incline about 30 percent, comparatively
steeper than the 0 to 2 percent incline
of Big Valley vineyards, according to the
petition.

Water Resources

The petition asserts that the proposed
High Valley area contains aquifers and
natural springs to meet its irrigation
needs. The limited capability of
Schindler Creek to take runoff out of
High Valley contributes to the valley’s
unusually high water table. The springs
of the valley’s western and eastern
mountain slopes and canyons flow
down to the valley floor, which also
contains springs, as well as numerous
ponds, according to the petition.

Overlapping Boundaries

The proposed High Valley viticultural
area lies almost entirely within the Clear
Lake viticultural area, which surrounds
the large lake of that name in Lake
County, California. In turn, the Clear
Lake viticultural area is entirely within
the larger, multi-county North Coast
viticultural area. A portion of the
proposed High Valley area lies outside
of the two larger areas. The following
table shows the overlapping
relationships by acreage and percentage.

Viticultural area name

Percentage of High
Valley area in this
area

Acreage of area
within High Valley

area (percent)
LI Lo 5 T 0 1= S 11,651 81.6
Clear Lake 11,520 80.7
Outside any VIICURUIAl Grea .........oceiiiiiiiiiiieie et nne e s 2,622 18.4
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The North Coast and Clear Lake
viticultural areas share a portion of their
east boundary line, which runs
diagonally northwest to southeast
through the eastern portion of the
proposed High Valley viticultural area.
This common boundary line extends
straight northwest from the northwest
corner of section 1, T13N, R7W, on the
Benmore Canyon map, which is outside
the proposed High Valley southeastern
boundary line, to Round Mountain in
section 21, T14N, R7W, on the Clearlake
Oaks map. At the peak of Round
Mountain, this shared boundary line
divides. The North Coast viticultural
area boundary line runs straight north-
northwest, while the Clear Lake
viticultural area extends straight
northwest. TTB has determined that the
difference in overlapping acreage
between the two viticultural areas,
above Round Mountain, is less than 1
percent when overlaid with the
proposed High Valley viticultural area
boundary lines.

To the east of the established North
Coast and Clear Lake viticultural areas’
common boundary line, the proposed
High Valley viticultural area’s east and
northeast sections extend beyond any
established viticultural area. This 2,622-
acre, predominantly mountainous
region includes the eastern ridges that
surround High Valley, according to the
USGS maps. The east side of Round
Mountain and a small portion of the
valley floor also lie outside the North
Coast and Clear Lake viticultural areas.

This High Valley eastern area, beyond
the North Coast and Clear Lake
boundary line overlap, possesses
distinguishing geographical features
similar to the High Valley’s western
region, according to the petition. The
petition states that the portion of the
proposed area outside the established
Clear Lake and North Coast viticultural
areas contains the mountainous terrain
and high ridges that make High Valley
an enclosed basin with distinct
watershed boundaries. The valley floor
to the east of Round Mountain is the
natural extension of the valley, with
similar elevations and topography, as
noted on the USGS maps. Soils derived
primarily from basalts occur throughout
the proposed area from Schindler’s
Creek east to the boundary line.

Boundary Description

See the narrative boundary
description of the petitioned-for
viticultural area in the proposed
regulatory text published at the end of
this notice.

Maps

The petitioner(s) provided the
required maps, and we list them below
in the proposed regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. If we
establish this proposed viticultural area,
its name, “High Valley,” will be
recognized as a name of viticultural
significance. Consequently, wine
bottlers using ‘“High Valley” in a brand
name, including a trademark, or in
another label reference as to the origin
of the wine, will have to ensure that the
product is eligible to use the viticultural
area’s name as an appellation of origin.
The proposed part 9 regulatory text set
forth in this document specifies the
“High Valley” name as a term of
viticultural significance for purposes of
part 4 of the TTB regulations.

For a wine to be eligible to use as an
appellation of origin the name of a
viticultural area specified in part 9 of
the TTB regulations, at least 85 percent
of the grapes used to make the wine
must have been grown within the area
represented by that name, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible to use the viticultural area name
as an appellation of origin and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a new label or a
previously approved label uses the
name “High Valley” for a wine that does
not meet the 85 percent standard, the
new label will not be approved, and the
previously approved label will be
subject to revocation, upon the effective
date of the approval of the High Valley
viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Public Participation

Comments Invited

We invite comments from interested
members of the public on whether we
should establish the proposed
viticultural area. We are also interested
in receiving comments on the
sufficiency and accuracy of the name,
boundary, climactic, and other required

information submitted in support of the
petition. Please provide any available
specific information in support of your
comments.

Because of the potential impact of the
establishment of the proposed High
Valley viticultural area on brand labels
that include the words ‘“High Valley” as
discussed above under Impact on
Current Wine Labels, we are particularly
interested in comments regarding
whether there will be a conflict between
the proposed area name and currently
used brand names. If a commenter
believes that a conflict will arise, the
comment should describe the nature of
that conflict, including any negative
economic impact that approval of the
proposed viticultural area will have on
an existing viticultural enterprise. We
are also interested in receiving
suggestions for ways to avoid any
conflicts, for example by adopting a
modified or different name for the
viticultural area.

Submitting Comments

Please submit your comments by the
closing date shown above in this notice.
Your comments must include this
notice number and your name and
mailing address. Your comments must
be legible and written in language
acceptable for public disclosure. We do
not acknowledge receipt of comments,
and we consider all comments as
originals. You may submit comments in
one of five ways:

e Mail: You may send written
comments to TTB at the address listed
in the ADDRESSES section.

e Facsimile: You may submit
comments by facsimile transmission to
202-927-8525. Faxed comments must—

(1) Be on 8.5- by 11-inch paper;

(2) Contain a legible, written
signature; and

(3) Be no more than five pages long.
This limitation assures electronic access
to our equipment. We will not accept
faxed comments that exceed five pages.

¢ E-mail: You may e-mail comments
to nprm@ttb.gov. Comments transmitted
by electronic mail must—

(1) Contain your e-mail address;

(2) Reference this notice number on
the subject line; and

(3) Be legible when printed on 8.5- by
11-inch paper.

¢ Online form: We provide a
comment form with the online copy of
this notice on our Web site at http://
www.tth.gov/alcohol/rules/index.htm.
Select the “Send comments via e-mail”
link under this notice number.

e Federal e-Rulemaking Portal: To
submit comments to us via the Federal
e-rulemaking portal, visit http://
www.regulations.gov and follow the
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instructions for submitting comments.
You may also write to the Administrator
before the comment closing date to ask
for a public hearing. The Administrator
reserves the right to determine, in light
of all circumstances, whether to hold a
public hearing.

Confidentiality

All submitted material is part of the
public record and subject to disclosure.
Do not enclose any material in your
comments that you consider
confidential or inappropriate for public
disclosure.

Public Disclosure

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive by
appointment at the TTB Library at 1310
G Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5- x 11-inch page. Contact our
librarian at the above address or
telephone 202-927-2400 to schedule an
appointment or to request copies of
comments.

For your convenience, we will post
this notice and any comments we
receive on this proposal on the TTB
Web site. We may omit voluminous
attachments or material that we
consider unsuitable for posting. In all
cases, the full comment will be available
in the TTB Library. To access the online
copy of this notice, visit http://
www.tth.gov/alcohol/rules/index.htm.
Select the “View Comments” link under
this notice number to view the posted
comments.

Regulatory Flexibility Act

We certify that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866, 58 FR 51735.
Therefore, it requires no regulatory
assessment.

Drafting Information

N.A. Sutton of the Regulations and
Procedures Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.

Proposed Regulatory Amendment

For the reasons discussed in the
preamble, we propose to amend title 27,
chapter 1, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

2. Amend subpart C by adding
§9. to read as follows:

Subpart C—Approved American
Viticultural Areas

§9. HighValley.

(a) Name. The name of the viticultural
area described in this section is “High
Valley”. For purposes of part 4 of this
chapter, “High Valley” is a term of
viticultural significance.

(b) Approved Maps. The appropriate
maps for determining the boundaries of
the High Valley viticultural area are
three United States Geological Survey
(USGS) 1:24,000 scale topographic
maps. They are titled:

(1) Clearlake Oaks Quadrangle,
California—Lake County; edition of
1958; photorevised 1975, minor revision
1994;

(2) Benmore Canyon Quadrangle,
California—Lake County; provisional
edition of 1989, minor revision 1994;
and

(3) Lucerne Quadrangle, California—
Lake County; edition of 1958,
photorevised 1975, minor revision 1994.

(c) Boundary. The High Valley
viticultural area is located in Lake
County, California, near the village of
Clearlake Oaks. The boundary of the
High Valley viticultural area is as
described below:

(1) The point of beginning is on the
Clearlake Oaks map on the northern
boundary line of section 16 (also the
southern boundary of the Mendocino
National Forest), T14N, R8W, at the
intersection of High Valley Road and the
3,200-foot elevation line;

(2) From the beginning point, proceed
2.4 miles due east along the northern
boundary lines of sections 16, 15, and
14 (also the southern boundary of the
Mendocino National Forest) to the
northeast corner of section 14, T14N,
R8W; then

(3) Proceed 3.15 miles straight east-
southeast to the intersection of the
2,000-foot elevation line and the eastern
boundary of section 17, T14N, R7W;
then

(4) Proceed easterly 2.7 miles along
the 2,000-foot elevation line to its first
intersection with the eastern boundary
of section 22, T14N, R7W, on the
Benmore Canyon map; then

(5) Proceed approximately 300 feet
due south along the eastern boundary of
section 22, T14N, R7W, to its
intersection with the headwaters of the
north branch of the Salt Canyon Creek;
then

(6) Proceed easterly 0.4 mile along the
north branch of the Salt Canyon Creek
to its intersection with the 1,600-foot
elevation line in section 23, T14N, R7W;
then

(7) Proceed southerly along the 1,600-
foot elevation line 4.1 miles to its
intersection with State Route 20, just
north of Sweet Hollow Creek, in section
35, T14N, R7W; then

(8) Proceed 1.7 miles generally
southwest and then westerly to State
Route 20’s intersection with the 1,600-
foot elevation line just northwest of BM
1634, Wye, in section 3, T13N, R7W;
then

(9) Proceed 15.2 miles generally
northwest along the 1,600-foot elevation
line, crossing the Clearlake Oaks map, to
the elevation line’s intersection with an
unnamed intermittent stream in Pierce
Canyon in the northeast quadrant of
section 20, approximately 0.4 mile east
of VABM 2533, T14N, R8W, on the
Lucerne map; then

(10) Proceed northerly and then
northeasterly along the unnamed
intermittent stream in Pierce Canyon
and then the stream’s northern fork
approximately 1.6 miles to the northern
fork’s intersection with the 3,000-foot
elevation line in section 16, T14N, R8W,
on the Clearlake Oaks map; and then

(11) Proceed 0.15 mile straight
northeast, returning to the beginning
point.

Signed: January 10, 2005.

John J. Manfreda,

Administrator.

[FR Doc. 05-1191 Filed 1-21-05; 8:45 am]
BILLING CODE 4810-31-P
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DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Notice No. 29]

RIN: 1513-AA72

Proposed Realignment of the Santa

Lucia Highlands and Arroyo Seco
Viticultural Areas (2003R-083P)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to realign a
portion of the common boundary line
between the established Santa Lucia
Highlands and Arroyo Seco viticultural
areas in Monterey County, California.
We designate viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase. We invite comments on these
proposed amendments to our
regulations.

DATES: We must receive written
comments on or before March 25, 2005.
ADDRESSES: You may send comments to
any of the following addresses:

e Chief, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, Attn: Notice No. 29, P.O.
Box 14412, Washington, DC 20044—
4412.

e 202-927-8525 (facsimile).

e nprm@ittb.gov (e-mail).

e http://www.tth.gov/alcohol/rules/
index.htm. An online comment form is
posted with this notice on our Web site.

o http://www.regulations.gov (Federal
e-rulemaking portal; follow instructions
for submitting comments).

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive about this
proposal by appointment at the TTB
Library, 1310 G Street, NW.,
Washington, DC 20220. To make an
appointment, call 202-927-2400. You
may also access copies of the notice and
comments online at http://www.ttb.gov/
alcohol/rules/index.htm.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

FOR FURTHER INFORMATION CONTACT: N.A.
Sutton, Program Manager, Regulations
and Procedures Division, Alcohol and
Tobacco Tax and Trade Bureau, 925
Lakeville Street, #158, Petaluma, CA
94952; telephone 415-271-1254.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (the FAA Act, 27
U.S.C. 201 et seq.) requires that alcohol
beverage labels provide the consumer
with adequate information regarding a
product’s identity and prohibits the use
of misleading information on those
labels. The FAA Act also authorizes the
Secretary of the Treasury to issue
regulations to carry out its provisions.
The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers these
regulations.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. The establishment of
viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(¢e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Petitioners may use the same procedure
to request changes involving existing
viticultural areas. Section 9.3(b) of the
TTB regulations requires the petition to
include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

o Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

e Evidence relating to the
geographical features, such as climate,
elevation, physical features, and soils,
that distinguish the proposed
viticultural area from surrounding areas;

e A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

e A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Santa Lucia Highlands and Arroyo
Seco Realignment Petition

Background

Paul Thorpe, on behalf of E. & J. Gallo
Winery, submitted a petition to TTB
requesting the realignment of a portion
of the common boundary between the
established Santa Lucia Highlands
viticultural area (27 CFR 9.139) and the
established Arroyo Seco viticultural
area (27 CFR 9.59). Both viticultural
areas are within the Monterey
viticultural area (27 CFR 9.98) in
Monterey County, California, which is
in turn within the larger multi-county
Central Coast viticultural area (27 CFR
9.75).

Currently, the portion of the originally
established common boundary in
question follows a straight line drawn
between the intersection of Paraiso and
Clark Roads and the northeast corner of
section 5, T19S, R6E, as shown on the
United States Geological Survey (USGS)
Paraiso Springs, California, quadrangle
map.

The proposed realignment would
move this portion of the two areas’
common boundary line about 1,000 to
the east of the Paraiso and Clark Roads
intersection and less than 500 feet to the
east of the northeast corner of section 5,
T19S, R6E. This realignment would
transfer about 200 acres of land
currently within the Arroyo Seco
viticultural area to the Santa Lucia
Highlands area.

Rationale and Evidence for the
Proposed Realignment

According to the petitioner, the
proposed realignment of this portion of
the common boundary between the
Santa Lucia Highlands and Arroyo Seco
viticultural areas would serve three
purposes: (1) It would bring the western
boundary of the Arroyo Seco viticultural
area into conformity with the western
boundary of the historical Arroyo Seco
Land Grant, which lends it name to the
Arroyo Seco viticultural area; (2) it
would conform the boundary line to
land ownership boundaries; and (3) it
would end the current division of the
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Olsen Ranch vineyards between the two
viticultural areas.

Currently, a thin strip of land outside
of the Arroyo Seco Land Grant is within
the western-most portion of the Arroyo
Seco viticultural area. By moving the
common Santa Lucia Highlands and
Arroyo Seco boundary line to the east,
the Arroyo Seco Land Grant and Arroyo
Seco viticultural area will have the same
western boundary line.

The petitioner owns the Olsen Ranch,
the great majority of which lies within
the Santa Lucia Highlands viticultural
area. Currently, the vineyards on the
Olson Ranch, which were planted after
the establishment of the two viticultural
areas, are divided between the Arroyo
Seco and Santa Lucia Highlands
viticultural areas. By realigning this
portion of common boundary line
between the two viticultural areas, the
Olson Ranch vineyards will be
completely within the Santa Lucia
Highlands viticultural area.

The petition also explains that the
dominant physical feature of the
proposed realignment area is the
alluvial terracing that differentiates the
highlands along the western edge of the
Salinas Valley from the lower elevation
valley floor. These terraces, which are
above 600 feet in elevation, match the
terrain found in the Santa Lucia
Highlands viticultural area, the
elevation of which is generally between
600 feet and 1,200 feet, as the provided
USGS map shows. Also, the terraces and
higher elevations of the Santa Lucia
Highlands area contrast to the flatter
terrain and lower elevation valley floor
found in the Arroyo Seco viticultural
area.

The primary soils of the proposed
realignment area are of the Arroyo Seco
and Chualar series, according to the
1978 U.S. Department of Agriculture
Soil Survey of Monterey County,
California, cited in the petition. These
soils are generally loam or gravelly,
sandy loam, with underlying very
gravelly material, and they coincide
with the dominant soils of the Santa
Lucia Highlands viticultural area,
according to the petition.

The petition states that the climatic
conditions of the proposed realignment
area are similar to the Santa Lucia
Highlands viticultural area. The rainfall
in the proposed realignment area and
the Santa Lucia Highlands area is 10 to
15 inches a year, according to the
petition. In contrast, the lower valley
floor found in the Arroyo Seco
viticultural area averages less rain at 9.5
inches a year.

TTB Finding

Based on the information provided in
the petition, we believe that it is
appropriate to propose the boundary
realignment between the Arroyo Seco
and Santa Lucia Highlands viticultural
areas requested in the petition.
Accordingly, we set forth below
proposed amendments to the boundary
descriptions for the two viticultural
areas found in §§9.59 and 9.139 of the
TTB regulations.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. If we
realign the boundary between the
established Santa Lucia Highlands and
Arroyo Seco viticultural areas, wine
bottlers using “Santa Lucia Highlands”
or “Arroyo Seco” in a brand name,
including a trademark, or in another
label reference as to the origin of the
wine, will still have to ensure that the
product is eligible to use the relevant
viticultural area’s name as an
appellation of origin.

For a wine to be eligible to use as an
appellation of origin the name of a
viticultural area specified in part 9 of
the TTB regulations, at least 85 percent
of the grapes used to make the wine
must have been grown within the area
represented by that name, and the wine
must meet the other conditions listed in
27 CFR 4.25(e)(3). If the wine is not
eligible to use the viticultural area name
as an appellation of origin and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the viticultural area name
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Accordingly, if a new label or a
previously approved label uses the
names ‘“‘Santa Lucia Highlands” or
‘“Arroyo Seco” for a wine that does not
meet the 85 percent standard, the new
label will not be approved, and the
previously approved label will be
subject to revocation, upon the effective
date of the approval of the boundary
change.

Ditferent rules apply if a wine has a
brand name containing a viticultural
area name that was used as a brand
name on a label approved before July 7,
1986. See 27 CFR 4.39(i)(2) for details.

Public Participation

Comments Invited

We invite comments from interested
members of the public on whether we

should realign the portion of the
common boundary between the Santa
Lucia Highlands and Arroyo Seco
viticultural areas as described above.
We are especially interested in the use
of the “Santa Lucia Highlands” and
“Arroyo Seco’” names as they apply to
the land within the proposed
realignment zone. We are also interested
in comments on the impact, if any, that
the proposed viticultural areas’
realignment may have on current wine
labels. Please support your comments
with specific information about the
viticultural areas’ names, boundaries,
distinguishing features, or impact on
current wine labels.

Submitting Comments

Please submit your comments by the
closing date shown above in this notice.
Your comments must include this
notice number and your name and
mailing address. Your comments must
be legible and written in language
acceptable for public disclosure. We do
not acknowledge receipt of comments,
and we consider all comments as
originals. You may submit comments in
one of five ways:

e Mail: You may send written
comments to TTB at the address listed
in the ADDRESSES section.

e Facsimile: You may submit
comments by facsimile transmission to
(202) 927-8525. Faxed comments
must—

(1) Be on 8.5- by 11-inch paper;

(2) Contain a legible, written
signature; and

(3) Be no more than five pages long.
This limitation assures electronic access
to our equipment. We will not accept
faxed comments that exceed five pages.

e E-mail: You may e-mail comments
to nprm@ttb.gov. Comments transmitted
by electronic mail must—

(1) Contain your e-mail address;

(2) Reference this notice number on
the subject line; and

(3) Be legible when printed on 8.5- by
11-inch paper.

e Online form: We provide a
comment form with the online copy of
this notice on our Web site at http://
www.tth.gov/alcohol/rules/index.htm.
Select the “Send comments via e-mail”
link under this notice number.

e Federal e-Rulemaking Portal: To
submit comments to us via the Federal
e-rulemaking portal, visit http://
www.regulations.gov and follow the
instructions for submitting comments.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine, in light of all circumstances,
whether to hold a public hearing.
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Confidentiality

All submitted material is part of the
public record and subject to disclosure.
Do not enclose any material in your
comments that you consider
confidential or inappropriate for public
disclosure.

Public Disclosure

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive by
appointment at the TTB Library at 1310
G Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5- by 11-inch page. Contact our
librarian at the above address or
telephone (202) 927-2400 to schedule
an appointment or to request copies of
comments.

For your convenience, we will post
this notice and any comments we
receive on this proposal on the TTB
Web site. We may omit voluminous
attachments or material that we
consider unsuitable for posting. In all
cases, the full comment will be available
in the TTB Library. To access the online
copy of this notice, visit http://
www.tth.gov/alcohol/rules/index.htm.
Select the “View Comments” link under
this notice number to view the posted
comments.

Regulatory Flexibility Act

We certify that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866, 58 FR 51735.
Therefore, it requires no regulatory
assessment.

Drafting Information

Nancy Sutton of the Regulations and
Procedures Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
Proposed Regulatory Amendment

For the reasons discussed in the
preamble, we propose to amend title 27,
chapter 1, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

2. Section 9.59 is amended by revising
paragraph (c)(13), redesignating
paragraphs (c)(14) through (c)(19) as
(c)(16) through (c)(21), and adding new
paragraphs (c)(14) and (c)(15) to read as
follows:

§9.59 Arroyo Seco.

* * * * *

* x %

(c) Boundary.

* * * * *

(13) Then east-northeasterly along
Clark Road for approximately 1,000 feet
to its intersection with an unnamed
light-duty road to the south.

(14) Then in a straight south-
southeasterly line for approximately 1.9
miles to the line’s intersection with the
southeast corner of section 33, T18S,
R6E (this line coincides with the
unnamed light duty road for
approximately 0.4 miles and later with
the eastern boundaries of sections 32
and 33, T18S, R6E, which mark the
western boundary of the historical
Arroyo Seco Land Grant).

(15) Then straight west along the
southern boundary of section 33, T18S,

R6E, to its southwest corner.
* * * * *

3. Section 9.139 is amended by
revising paragraphs (c)(9) and (c)(10),
redesignating paragraphs (c)(11) through
(c)(21) as (c)(12) through (c)(22), and
adding new paragraph (c)(11) to read as
follows:

§9.139 Santa Lucia Highlands.

* * * * *

* x %

(c) Boundary.

* * * * *

(9) Then east-northeasterly along
Clark Road for approximately 1,000 feet
to its intersection with an unnamed
light-duty road to the south.

(10) Then in a straight south-
southeasterly line for approximately 1.9
miles to the line’s intersection with the
southeast corner of section 33, T18S,
R6E (this line coincides with the
unnamed light duty road for about 0.4
miles and later with the eastern
boundaries of sections 32 and 33, T18S,
R6E, which mark the western boundary
of the historical Arroyo Seco Land
Grant).

(11) Then straight west along the
southern boundaries of sections 33, 32,
and 31, T18S, R6E, to the southwest

corner of section 31.
* * * * *

Signed: January 10, 2005.
John J. Manfreda,
Administrator.
[FR Doc. 05-1192 Filed 1-21-05; 8:45 am]
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO1-OAR-2004—ME—0004; A—1—FRL—
7862-9]

Approval and Promulgation of Air
Quality Implementation Plans; ME;
Low Emission Vehicle Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of Maine
on February 25, 2004 and December 9,
2004 which includes the Maine Low
Emission Vehicle (LEV) Program. The
regulations adopted by Maine include
the California LEV I light-duty motor
vehicle emission standards beginning
with model year 2001, California LEV II
light-duty motor vehicle emission
standards effective in model year 2004,
the California LEV I medium-duty
standards effective in model year 2003,
and the smog index label specification
effective model year 2002. The Maine
LEV regulation submitted does not
include any zero emission vehicle (ZEV)
requirements. Maine has adopted these
revisions to reduce emissions of volatile
organic compounds (VOC) and nitrogen
oxides (NOx) in accordance with the
requirements of the Clean Air Act
(CAA). In addition, they have worked to
ensure that their program is identical to
California’s, as required by section 177
of the CAA. The intended effect of this
action is to propose approval of the
Maine LEV program. This action is
being taken under section 110 of the
Clean Air Act.

DATES: Written comments must be
received on or before February 23, 2005.
ADDRESSES: Comments may be mailed to
David Conroy, Unit Manager, Air
Quality Planning, Office of Ecosystem
Protection (mail code CAQ), U.S.
Environmental Protection Agency, EPA-
New England, One Congress Street,
Suite 1100, Boston, MA 02114-2023.
Comments may also be submitted
electronically, or through hand
delivery/courier, please follow the
detailed instructions described in part
(D(B)(1)() through (iv) of the
SUPPLEMENTARY INFORMATION section.
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FOR FURTHER INFORMATION CONTACT:
Robert C. Judge, Air Quality Unit, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (CAQ),
Boston, MA 02114-2023, (617) 918—
1045, judge.robert@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Regional Office has established
an official public rulemaking file
available for inspection at the Regional
Office. EPA has established an official
public rulemaking file for this action
under Regional Material EDocket
Number R01-OAR-2004-ME-0004. The
official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. The official public
rulemaking file is the collection of
materials that is available for public
viewing at the Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal Holidays.

2. Electronic Access. An electronic
version of the public docket is available
through EPA’s Regional Material
EDocket (RME) system, a part of EPA’s
electronic docket and comment system.
You may access RME at http://
docket.epa.gov/rmepub/index.jsp to
review associated documents and
submit comments. Once in the system,
select “‘quick search,” then key in the
appropriate RME Docket identification
number.

You may also access this Federal
Register document electronically
through the Regulations.gov web site
located at http://www.regulations.gov
where you can find, review, and submit
comments on Federal rules that have
been published in the Federal Register,
the Government’s legal newspaper, and
are open for comment.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether

submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, CBI, or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

3. Copies of the State submittal and
EPA’s technical support document are
also available for public inspection
during normal business hours, by
appointment at the State Air Agency.
Bureau of Air Management, Department
of Environmental Protection, State
House, Station No. 17, Augusta, ME
04333.

B. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text ‘“Public comment on
proposed rulemaking RO1-OAR-2004—
ME-0004" in the subject line on the first
page of your comment. Please ensure
that your comments are submitted
within the specified comment period.
Comments received after the close of the
comment period will be marked “late.”
EPA is not required to consider these
late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD-ROM you submit, and in any
cover letter accompanying the disk or
CD-ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in Regional Material
EDocket. If EPA cannot read your
comment due to technical difficulties

and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. Regional Material EDocket (RME).
Your use of EPA’s Regional Material
EDocket to submit comments to EPA
electronically is EPA’s preferred method
for receiving comments. Go directly to
RME at hitp://docket.epa.gov/rmepub/
index.jsp, and follow the online
instructions for submitting comments.
Once in the RME system, select “quick
search,” and then key in RME Docket ID
Number R01-OAR-2004-ME-0004. The
system is an ‘“‘anonymous access”’
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to
conroy.dave@epa.gov, please include
the text “Public comment on proposed
rulemaking R0O1-OAR-2004-ME-0004"
in the subject line. EPA’s e-mail system
is not an “anonymous access” system. If
you send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

iii. Regulations.gov. Your use of
Regulations.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to Regulations.gov at
http://www.regulations.gov, then click
on the button “TO SEARCH FOR
REGULATIONS CLICK HERE”, and
select Environmental Protection Agency
as Agency name to search on. The list
of current EPA actions available for
comment will be listed. Please follow
the online instructions for submitting
comments. The system is an
“anonymous access”’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iv. Disk or CD-ROM. You may submit
comments on a disk or CD-ROM that
you mail to the mailing address
identified in section 2, directly below.
These electronic submissions will be
accepted in WordPerfect, Word or ASCII
file format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
David Conroy, Unit Manager, Air
Quality Planning, Office of Ecosystem
Protection (mail code CAQ), U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston, MA
02114-2023. Please include the text
“Public comment on proposed
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rulemaking R01-OAR-2004-ME-0004"
in the subject line on the first page of
your comment.

3. By Hand Delivery or Courier.
Deliver your comments to: David
Conroy, Unit Manager, Air Quality
Planning, Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
11th floor, (CAQ), Boston, MA 02114—
2023. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding federal Holidays.

C. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD-ROM,
mark the outside of the disk or CD-ROM
as GBI and then identify electronically
within the disk or CD—ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD-ROM, mark the
outside of the disk or CD-ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

D. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.

A. What Is the Background for This Action?

B. What Is the California LEV Program?

C. What Are the Relevant EPA and CAA
Requirements?

D. What Is the History of the Maine Low
Emission Vehicle Program?

E. What Level of Emission Reductions Will
This Program Achieve?

II. Rulemaking Information

A. What Is the Background for This
Action?

Under the Clean Air Act Amendments
of 1990, Maine had 4 separate 1-hour
ozone nonattainment areas: the Portland
area, the Lewiston-Auburn area, the
Knox and Lincoln Counties area, and
the Hancock and Waldo Counties area.
Effective June 15, 2004, there are now
two 8-hour ozone nonattainment areas
in Maine; the Portland area (not
identical to previous 1-hour ozone area)
and portions of Hancock, Knox, Lincoln
and Waldo counties.

To bring these areas into attainment,
the State has adopted and implemented
a broad range of ozone control measures
including stage II vapor recovery at
larger gas stations in the Portland area,
numerous stationary and area source
VOC and NOx controls, a vehicle testing
(I/M) program in Cumberland county,
and a low reid vapor pressure (RVP)
gasoline control program in southern
Maine. In addition, the State has
required that beginning with the 2001
model year, all new light duty vehicles
sold in the State meet California LEV
emission standards. Maine has
submitted a SIP revision requesting EPA
approval of this LEV program.

B. What Is the California LEV Program?

The California Air Resources Board
(CARB) adopted California’s second
generation low emission vehicle
regulations (LEV II) following a
November 1998 hearing. These
regulations are a continuation of the low
emission vehicle (LEV I) regulations
originally adopted in 1990 which were
effective through the 2003 model year.
The LEV II regulations increase the

scope of the LEV I regulations by
lowering the emission standards for all
light and medium-duty vehicles
(including sport utility vehicles)
beginning with the 2004 model year.
There are several tiers of increasingly
stringent LEV II emission standards to
which a manufacturer may certify: Low-
emission vehicle (LEV); ultra-low-
emission vehicle (ULEV); super-ultra
low-emission vehicle (SULEV); partial
zero-emission vehicle (PZEV); and zero-
emission vehicle (ZEV). In addition to
stringent emission standards, the LEV II
regulations provide flexibility to
manufacturers by allowing them to
choose the standards to which each
vehicle is certified provided the overall
fleet meets the specified phase-in
requirements according to a fleet
average hydrocarbon requirement that is
progressively lower with each model
year. The LEV II fleet average
requirements commence in 2004 and
apply through 2010 and beyond. In
addition to the LEV II requirements,
minimum percentages of passenger cars
and the lightest light-duty trucks
marketed in California by a large or
intermediate volume manufacturer must
be ZEVs. The program also includes a
“smog index” label for each vehicle
sold, the intent of which is to inform
consumers about the amount of
pollution coming from that vehicle
relative to other new vehicles.
Subsequent to the adoption of the
LEV II program, the U.S. EPA adopted
its own substantially more stringent
emission standards known as the Tier 2
regulations. In December 2000, CARB
modified the LEV II program to take
advantage of some elements of the
federal Tier 2 program to ensure that
only the cleanest vehicle models will
continue to be sold in California.

C. What Are the Relevant EPA and CAA
Requirements?

Section 209(a) of the CAA prohibits
states from adopting or enforcing
standards relating to the control of
emissions from new motor vehicles or
new motor vehicle engines. However,
section 209(b) of the CAA allows the
State of California to adopt its own
motor vehicle emissions standards if a
waiver is granted by the U.S.
Environmental Protection Agency
(EPA.) EPA must approve a waiver if, in
California’s determination, it finds that
its standards will be “* * * in the
aggregate, at least as protective of public
health and welfare as such Federal
standards * * *” However, no waiver
will be granted if the EPA Administrator
finds the determination of California to
be “arbitrary and capricious,” California
“does not need such State standards to
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meet compelling and extraordinary
conditions,” or California’s standards
and accompanying enforcement
procedures are not consistent with
section 202(a) of the Clean Air Act.

Section 177 of the Clean Air Act
authorizes other states to adopt and
enforce California motor vehicle
emission standards relating to the
control of emissions if the standards are
identical to California’s for which a
waiver has been granted and California
and the state adopt such standards at
least two years prior to the
commencement of the model year to
which the standards will apply.

D. What Is the History of the Maine Low
Emission Vehicle Program?

On February 17, 1993, Maine had
adopted a version of this LEV regulation
which was to be effective with model
year 1996. This regulation, Chapter 127
of the Maine Department of
Environmental Protection rules, was
entitled “New Motor Vehicle Emission
Standards.” State legislation was
enacted prior to the required sale of
these vehicles which prevented the rule
from going into effect in Maine until
certain triggers were met. These triggers
were related to other Northeast States
also adopting the California LEV (CA
LEV) program. Vehicle manufacturers
were subsequently notified in
December, 1997 that these triggers had
been met, and the LEV rule would be
effective with the 2001 model year.
Maine has made several modifications
to this program to make it consistent
with how California has modified its
LEV program over time. Section 177 of
the CAA provides that states may adopt
California vehicle standards provided
that the standards are identical to
California’s. As such, as California
makes modifications to its program,
states that have adopted California
standards are compelled to make similar
changes. The current version of the
Maine program is intended to be
identical to the current California
program with the notable exception that
the Maine program does not include
ZEV requirements.!

E. What Level of Emission Reductions
Will This Program Achieve?

Maine does not deny registration to
new vehicles which apply for
registration in the State based on
whether or not they are certified as
compliant with the CA LEV program.

1 Maine has recently begun the process to adopt
the ZEV requirements of the California LEV
program. In this proposed rulemaking, EPA is
acting on the version of the Maine rules submitted
on February 25, 2004, which does not include ZEV
requirements.

Other States which implement the
program ensure that only California
certified vehicles are allowed to be
registered. The level of credit in EPA’s
MOBILE6 model assumes that only CA
LEV vehicles are in States with CA LEV
programs dependent upon the model
year the program begins. For example,
EPA currently estimates that the CA
LEV II program will provide about 1
percent additional reductions in mobile
source VOC and 2 percent in air toxics
over the federal Tier 2 program in 2020
with the program beginning in 2004. As
currently structured, Maine’s LEV
program does not ensure that only these
CA LEV certified vehicles are registered
in Maine. However, Maine does require
that Maine car dealers only sell (or offer
for sale) California certified vehicles and
ensures that this requirement is met by
regularly checking new car dealer
vehicle inventories. In addition, in a
letter dated December 9, 2004, Maine
has committed to regularly reviewing
manufacturer’s certificates of origin
(MCO) to determine that the vehicles
being registered in Maine are California
certified, and to follow-up with new
vehicles that are not CA LEV certified.
Previous reviews of these MCOs have
indicated a very high rate of compliance
(99+ percent) for a sample of
approximately 1000 vehicles.
Nevertheless, Maine is aware that in
some cases, vehicles that are not
available under the California program,
have been bought new elsewhere and
are now registered in Maine. In light of
this, Maine is requesting that they
receive 90 percent of the credit
associated with the LEV program. EPA
believes this amount of credit is
reasonable and is proposing to approve
that request. By this proposal, we are
seeking comment on the
appropriateness of this level of credit for
a State which does not deny registration
to new motor vehicles that do not
comply with the California LEV
program. In proposing this level of
credit, we considered and recognize the
uniqueness of Maine’s situation and its
proximity to other States which require
CA LEV vehicles, in addition to Maine’s
commitment to continue to enforce the
program as described above.

As discussed earlier in this notice,
States adopting the California LEV
program must adopt a program which is
identical to California’s. The zero
emission vehicle program has
undergone several modifications
through the years in California. And
Maine had made several changes to
their LEV program in attempts to ensure
their program is consistent with
California. However, in the version of

the rule before EPA for approval action,
Maine did not include any requirements
for ZEVs to be sold. (As stated above,
the State is now making further changes
regarding these ZEV requirements.)
Nevertheless, the Maine LEV program is
designed to be a comprehensive
program which will secure emission
reductions. For that reason, and since
the emission reductions from the
California program are controlled by the
fleet average hydrocarbon curve and can
be achieved without any specific ZEV
sales mandates, we are proposing to
approve the emissions reductions
associated with the LEV program and
the Maine rules adopted on December
21, 2000, and effective December 31,
2000.

IIL. Proposed Action

EPA is proposing to approve a SIP
revision at the request of the Maine
DEP. This version of the rule entitled
“Chapter 127: New Motor Vehicle
Emission Standards” was adopted by
Maine with an effective date of
December 31, 2000. It was submitted to
EPA for approval on February 25, 2004.
That submittal was later clarified on
December 9, 2004 to justify the level of
emission reductions expected from this
program. This proposed approval would
justify the State achieving 90 percent of
the credit achieved by States that
implement the CA LEV program through
a registration based enforcement system.
The regulation adopted by Maine
includes the LEV I light-duty program
beginning with model year 2001 in
Maine, the California LEV II light-duty
motor vehicle emission standards
effective in model year 2004, the
California LEV I medium-duty standards
effective in model year 2003, and the
smog index label specification effective
model year 2002. EPA is proposing to
approve the Maine low emission vehicle
program requirements into the SIP
because EPA has found that the
requirements are consistent with the
CAA.

EPA is soliciting public comments on
the issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to the EPA New England
Regional Office listed in the ADDRESSES
section of this notice.

IV. What Are the Administrative
Requirements?

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
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Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks”(62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of

the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 12, 2005.
Robert W. Varney,
Regional Administrator, EPA New England.
[FR Doc. 05-1246 Filed 1-21-05; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration
49 CFR Parts 385, 390 and 395

[Docket No. FMCSA-2004-19608; formerly
FMCSA-1997-2350]

RIN-2126—-AA90

Hours of Service of Drivers
AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); request for comments.

SUMMARY: FMCSA is reviewing and
reconsidering the regulations on hours
of service of drivers published on April
28, 2003 (68 FR 22456) and amended on
September 30, 2003 (68 FR 56208). The
regulations were vacated by the U.S.
Court of Appeals for the District of
Columbia Circuit on July 16, 2004
(Public Citizen et al. v. Federal Motor
Carrier Safety Administration, 374 F.3d
1209). Congress subsequently provided
that the 2003 regulations will remain in
effect until the effective date of a new
final rule addressing the issues raised by
the court or September 30, 2005,
whichever occurs first (Section 7(f) of
the Surface Transportation Extension
Act of 2004, Part V). FMCSA is
reconsidering the 2003 regulations to
determine what changes may be
necessary to be consistent with the
holdings and dicta of the Public Citizen
decision. In order to allow effective
public participation in the process
before the statutory deadline, FMCSA is

publishing this NPRM concurrently
with its ongoing research and analysis
of the issues raised by the court. To
facilitate discussion, the agency is
putting forward the 2003 rule as the
“proposal” on which public comments
are sought. This NPRM, however, asks
the public to comment on what changes
to that rule, if any, are necessary to
respond to the concerns raised by the
court, and to provide data or studies
that would support changes to, or
continued use of, the 2003 rule. The
NPRM includes specific information on
a variety of topics and specific questions
for comment. FMCSA is not considering
changes to the hours-of-service
regulations applicable to drivers and
operators of passenger-carrying
commercial motor vehicles (CMVs).
DATES: Comments must be received by
March 10, 2005.

ADDRESSES: You may submit comments
identified by DOT DMS Docket Number
FMCSA-2004-19608 by any of the
following methods. Do not submit the
same comments by more than one
method. However, in order to allow
effective public participation in this
rulemaking before the statutory
deadline, we encourage use of the web
site that is listed first below. It will
provide the most efficient and timely
method of receiving and processing
your comments.

e Web site: http://dms.dot.gov:
Follow the instructions for submitting
comments on the DOT electronic site.

e Fax: 1-202—493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket
number (FMCSA—-2004-19608) or
Regulatory Identification Number (RIN)
for this rulemaking (RIN-2126—-AA90).
Note that all comments received will be
posted without change to http://
dms.dot.gov, including any personal
information provided. Please see the
Privacy Act heading for further
information. If addressing a specific
request for comments in this NPRM,
please clearly identify the related
“request number(s)” for each topic
addressed in your comments. Further
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important guidance for commenters is
contained within individual sections of
this NPRM.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit http://
dms.dot.gov.

Comments received after the comment
closing date will be included in the
docket and we will consider late
comments to the extent practicable.
FMCSA may, however, issue a final rule
at any time after the close of the
comment period.

FOR FURTHER INFORMATION CONTACT: Mr.
Tom Yager, Hours-of-Service Team,
Federal Motor Carrier Safety
Administration, 202—-366-1425.

SUPPLEMENTARY INFORMATION:

Table of Contents

A. Legal Basis for the Rulemaking
B. Background Information
B.1. History of the Hours-of-Service Rule
B.2. Premise of the 2003 Hours-of-Service
Rule
C. Purpose of This Rulemaking
D. Guidance for Commenters
E. Driver Health and Safety Relationships
E.1. Combined Effects
E.2. Sleep Loss and Deprivation
E.3. Exposure to Environmental Stressors
E.4. Workplace Injuries and Fatalities
E.5. Lifestyle Choices
F. Primary Components
F.1. Driving Time, On-Duty Time, and Off-
Duty Time
F.2. The 34-Hour Restart and 60/70-Hour
Rules
F.3. Sleeper-Berth Use
F.4. Electronic On-Board Recording
Devices (EOBRs)
F.5. Other Provisions
G. Rulemaking Analyses and Notices
G.1. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures
G.2. Regulatory Flexibility Act
G.3. Unfunded Mandates Reform Act of
1995
G.4. National Environmental Policy Act
G.5. Paperwork Reduction Act
G.6. Executive Order 13211 (Energy
Supply, Distribution, or Use)

G.7. Executive Order 12898
(Environmental Justice)

G.8. Executive Order 13045 (Protection of
Children)

G.9. Executive Order 12988 (Civil Justice
Reform)

G.10. Executive Order 12630 (Taking of
Private Property)

G.11. Executive Order 13132 (Federalism)

G.12. Executive Order 12372
(Intergovernmental Review)

H. List of Subjects

A. Legal Basis for the Rulemaking

This rulemaking is based on the
authority of the Motor Carrier Act of
1935 and the Motor Carrier Safety Act
of 1984.

The Motor Carrier Act of 1935, as
amended, provides that “[t]he Secretary
of Transportation may prescribe
requirements for: (1) Qualifications and
maximum hours of service of employees
of, and safety of operation and
equipment of, a motor carrier; and (2)
qualifications and maximum hours of
service of employees of, and standards
of equipment of, a motor private carrier,
when needed to promote safety of
operation” (49 U.S.C. 31502(b)).

For reasons explained in more detail
below, this NPRM raises for
reconsideration the hours-of-service
regulations applicable to drivers and
operators of property-carrying CMVs,
which were promulgated by FMCSA on
April 28, 2003 (68 FR 22456) and
amended on September 30, 2003 (68 FR
56208). The agency may ultimately
modify those regulations as a result of
this review. The hours-of-service
regulations deal directly with the
“maximum hours of service of
employees of * * * a motor carrier
(section 31502(b)(1)) and the “maximum
hours of service of employees of * * *
a motor private carrier” (section
31502(b)(2)). The adoption and
enforcement of such rules were
specifically authorized by the Motor
Carrier Act of 1935. This NPRM rests
squarely on that authority.

The Motor Carrier Safety Act of 1984
provides concurrent authority to
regulate drivers, motor carriers, and
vehicle equipment. It requires the
Secretary of Transportation to
““prescribe regulations on commercial
motor vehicle safety. The regulations
shall prescribe minimum safety
standards for commercial motor
vehicles. At a minimum, the regulations
shall ensure that: (1) Commercial motor
vehicles are maintained, equipped,
loaded, and operated safely; (2) the
responsibilities imposed on operators of
commercial motor vehicles do not
impair their ability to operate the
vehicles safely; (3) the physical
condition of operators of commercial

motor vehicles is adequate to enable
them to operate the vehicles safely; and
(4) the operation of commercial motor
vehicles does not have a deleterious
effect on the physical condition of the
operators” (49 U.S.C. 31136(a)).

This NPRM deals with the hours of
service of drivers. It is based primarily
on the requirements of section
31136(a)(2) and (a)(4), and secondarily
on section 31136(a)(1) and (a)(3). The
fundamental purpose of the hours-of-
service regulations is to ensure that
driving requirements and other
employment obligations imposed on
CMV operators “do not impair [the
drivers’] ability to operate the vehicles
safely” (section 31136(a)(2)). Broadly
speaking, this NPRM is seeking public
comment on whether the April 2003,
final rule achieves that goal through a
combination of three provisions (though
others also play a role) which require
drivers to take 10 consecutive hours off
duty before driving a CMV, limit driving
time after 10 hours off duty to 11 hours,
and prohibit driving after the 14th hour
after coming on duty following 10 hours
off duty.

FMCSA also seeks comment on
whether that same combination of
provisions addresses some of the
requirements of section 31136(a)(4) by
minimizing the “deleterious effect[s]” of
sleep deprivation and cumulative
fatigue on ““the physical condition” of
CMV drivers, and thus reducing the risk
of fatigue-related accidents. This NPRM
also requests public comments and
information about other possible
“deleterious effect[s]”” associated with
hours of service and with the operation
of CMVs, which the agency is
considering in the course of this
rulemaking. While section 31136(a)(1)
deals primarily with vehicle equipment
and loading (now codified at 49 CFR
part 393 and § 392.9), it also requires
that CMVs be “operated safely,” which
encompasses both the vehicle and the
driver. Finally, section 31136(a)(3)
requires regulations which ensure that
“the physical condition” of CMV
drivers enables them to drive safely.
Although that subsection requires the
agency to adopt general physical
qualification standards (now codified at
49 CFR 391.41(b)), a CMV driver’s
“physical condition”” may be affected by
“the responsibilities imposed’” on him/
her and by “deleterious effect[s]”
associated with the operation of large
CMVs. To enable FMCSA to evaluate
the need for any changes to the April
2003, hours-of-service regulations, this
NPRM requests comments and
information on all of these issues as
they relate to the hours-of-service
regulations.
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Before prescribing any regulations,
however, FMCSA must also consider
the “costs and benefits” of its proposal
(49 U.S.C. 31136(c)(2)(A)). For that
reason, this NPRM seeks comment on
the economic effects of this proposal as
well.

B. Background Information

B.1. History of the Hours-of-Service Rule

The Interstate Commerce Commission
(ICC) promulgated the first Federal
hours-of-service regulations in the late
1930s. The rules were based on the
Motor Carrier Act of 1935. The
regulations remained largely unchanged
from 1940 until 2003, except for a
significant amendment in 1962. Prior to
1962, driver hours-of-service regulations
were based on a 24-hour period from
noon to noon or midnight to midnight.
A driver could be on duty no more than
15 hours in a 24-consecutive-hour
period. In 1962, among other rule
changes, the 24-hour cycle was removed
and replaced by minimum off-duty
periods. A driver could “restart” the
calculation of his or her driving and on-
duty limitations after any period of 8 or
more hours off duty.

Section 408 of the ICC Termination
Act of 1995 (ICCTA) (Pub. L. 104-88,
109 Stat. 803, at 958) required the
Federal Highway Administration
(FHWA) to conduct rulemaking
“dealing with a variety of fatigue-related
issues pertaining to commercial motor
vehicle safety.” In response, FHWA
published an advance notice of
proposed rulemaking (ANPRM) on
November 5, 1996 (61 FR 57252).
FMCSA was established as a separate
agency on January 1, 2000. At that time,
responsibility to promulgate CMV
regulations was transferred from FHWA
to FMCSA, which published an hours-
of-service NPRM on May 2, 2000 (65 FR
25540) and a final rule on April 28,
2003 (68 FR 22456). Technical
amendments to the final rule were
published on September 30, 2003 (68 FR
56208). Motor carriers and drivers were
required to comply with the final rule
starting on January 4, 2004.

FMCSA'’s 2003 final rule did not
change any hours-of-service
requirements for motor carriers and
drivers operating passenger-carrying
vehicles. They are required to continue
complying with the hours-of-service
rules existing before the 2003 final rule
(see 68 FR 22461-22462). Changes in
hours-of-service provisions in the new
rule applied only to motor carriers and
drivers operating property-carrying
vehicles. Compared to the previous
regulations, the new rule: (1) Required
drivers to take 10, instead of 8,

consecutive hours off duty (except when
using sleeper berths); (2) retained the
prior prohibition on driving after 60
hours on duty in 7 consecutive days or
70 hours in 8 consecutive days; (3)
increased allowable driving time from
10 hours to 11 hours; and (4) replaced
the so-called 15-hour rule (which
prohibited drivers from driving after
being on duty more than 15 hours, not
including intervening off-duty time)
with a 14-hour rule (which prohibited
driving after the 14th hour after the
driver came on duty, with no extensions
for off-duty time). Additionally, FMCSA
allowed drivers to “restart” the
calculations for the 60- and 70-hour
limits by taking 34 consecutive hours off
duty. Based on the data and research
available at the time, FMCSA was
convinced that these new rules
constitute a significant improvement in
the hours-of-service regulations
compared to the rules they replaced, by
providing drivers with better
opportunities to obtain restorative sleep,
thereby reducing the incidence of
crashes wholly or partially attributable
to drowsiness or fatigue.

On June 12, 2003, Public Citizen,
Citizens for Reliable and Safe Highways
(CRASH) and Parents Against Tired
Truckers (PATT) filed a petition to
review the new hours-of-service rule
with the United States Court of Appeals
for the District of Columbia Circuit (D.C.
Circuit). On July 16, 2004, the D.C.
Circuit issued an opinion holding ‘‘that
the rule is arbitrary and capricious
[under the Administrative Procedure
Act] because the agency failed to
consider the impact of the rules on the
health of drivers, a factor the agency
must consider under its organic statute.
Because the agency has wholly failed to
comply with this specific statutory
requirement [i.e., 49 U.S.C. 31136(a)(4)],
this single objection from petitioners is
sufficient to establish an arbitrary-and-
capricious decision requiring vacatur !
of the rule.” Public Citizen et al. v.
Federal Motor Carrier Safety
Administration, 374 F.3d 1209, at 1216.
The court said that “[tlhe FMCSA points
to nothing in the agency’s extensive
deliberations establishing that it
considered the statutorily mandated
factor of drivers’ health in the slightest.”
Id. Although FMCSA argued that the
effect of driver health on vehicle safety
had “permeated the entire rulemaking
process,” the court said that “[u]nder
the statute, vehicle safety is a distinct
factor the agency must consider, so
considering the effect of driver health
on safety cannot be equal to considering

1Vacatur: An order of a court vacating (voiding
or annulling) a legal proceeding.

the impact on the physical condition of
the operators. * * * It may be the case,
for example, that driving for extended
periods of time and sleep deprivation
cause drivers long-term back problems,
or harm drivers’ immune systems. The
agency may of course think that these
and other effects on drivers are not
problematic (or are outweighed by other
considerations, like cost), but if so it
was incumbent on it to say so in the rule
and to explain why. Its failure to do so,
standing alone, requires us to vacate the
entire rule as arbitrary and capricious

* * *» public Citizen at 1217.

The court also found fault with other
aspects of the final rule and in dicta
stated that (1) FMCSA'’s justification for
increasing driving time from 10 to 11
hours (i.e., more off-duty time and a
shorter 14-hour driving window
compensate for the additional driving
time) may be legally insufficient
because the agency failed to adequately
demonstrate that other provisions of the
rule offset the increase and failed to take
into account the fatigue effects of “time
on task” in the context of longer weekly
on-duty periods allowed by the 34-hour
restart; (2) the justification for allowing
drivers of CMVs equipped with sleeper
berths to split their 10-hour off-duty
period into two separate periods was
probably arbitrary and capricious, since
FMCSA itself asserted that drivers need
an opportunity for eight hours of
uninterrupted sleep each night; (3) the
agency’s failure to collect and analyze
data on the costs and benefits of
requiring electronic on-board recording
devices (EOBRs) probably failed to meet
the requirements of section 408 of the
ICC Termination Act, which requires
FMCSA to “deal with” EOBRs; and (4)
the agency’s explanation of the 34-hour
restart provision did not address or
justify increases in the maximum
weekly driver hours permitted by that
provision.

At the end of August 2004, FMCSA
modified an existing contract with the
Transportation Research Board (TRB) of
the National Academy of Sciences. The
modification requires TRB to review,
first, the literature published between
1975 and the present concerning the
health implications of the hours-of-
service regulations for CMV drivers,
and, second, the literature relating to
CMV drivers’ hours of service and
fatigue from 1995 to the present. The
review is expected to be complete by
early 2005. All pertinent information
will be made available in the public
docket for this rulemaking.

On September 1, 2004, FMCSA
published an ANPRM requesting
information about factors the agency
should consider in developing
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performance specifications for EOBRs.
As the agency said in the preamble to
that document, “FMCSA is attempting
to evaluate the suitability of EOBRs to
demonstrate compliance with the
enforcement of the hours-of-service
regulations, which in turn will have
major implications for the welfare of
drivers and the safe operation of
commercial motor vehicles.” The
ANPRM asked for comments and
information, both on technical questions
relating to EOBRs, and about the
potential costs and benefits of such
devices.

On September 30, 2004, the President
signed the Surface Transportation
Extension Act of 2004, Part V (Public
Law 108-310, 118 Stat. 1144). Section
7(f) of the Act provides that “[t]he
hours-of-service regulations applicable
to property-carrying commercial drivers
contained in the Final Rule published
on April 28, 2003 (68 FR 22456-22517),
as amended on September 30, 2003 (68
FR 56208-56212), and made applicable
to motor carriers and drivers on January
4, 2004, shall be in effect until the
earlier of : (1) the effective date of a new
final rule addressing the issues raised by
the July 16, 2004, decision of the United
States Court of Appeals for the District
of Columbia in Public Citizen, et al. v.
Federal Motor Carrier Safety
Administration (No. 03—1165); or (2)
September 30, 2005.” (118 Stat. 1144, at
1154).

B.2. Premise of the 2003 Hours-of-
Service Rule

The premise of the current hours-of-
service rule is that safety and driver
health related to the operation of a CMV
will be improved by regulations moving
drivers toward a 24-hour work cycle and
providing drivers with sufficient time
off to obtain eight hours sleep, while
allowing carriers flexibilities in meeting
schedule demands. There is general
agreement among sleep researchers and
industry participants that the hours-of-
service rules should build on the
foundation of a 24-hour day. Studies
performed in laboratory settings, as well
as studies assessing operational
situations, have explored the
relationships between the sleep
obtained and subsequent performance.
(Dinges, D.F., & Kribs, N.B., “Performing
While Sleepy: Effects of Experimental-
Induced Sleepiness” (1991); Bonnet,
M.H., & Arrand, D.L., “We are
Chronically Sleep Deprived” (1995);
Belenky, G., et al., “The Effects of Sleep
Deprivation on Performance During
Continuous Combat Operations” (1994);
Dinges, D.F., et al., “Cumulative
Sleepiness, Mood Disturbances, and
Psychomotor Vigilance Performance

Decrements During a Week of Sleep
Restricted to 4-5 Hours Per Night”
(1997); Pilcher, J.J., & Hufcutt, A.L,
“Effects of Sleep Deprivation on
Performance: A Meta-Analysis” (1996);
and Belenky, G., et al., “Effects of
Continuation Operations on Soldier and
Unit Performance: Review of the
Literature and Strategies for Sustaining
the Soldier” (1987)). The results of these
studies can be summarized simply: a
person who is sleepy is more prone to
perform poorly on tasks requiring
vigilance, quick reaction time, and
decision-making than a person who is
alert. The scientific basis for proposing
daily restrictions is that an individual
experiencing multiple periods of
insufficient sleep quantity or quality
incurs a cumulative sleep debt leading
to increased levels of fatigue. The
current rule permits a maximum of 11
hours of cumulative driving time, an
increase of one hour from the previous
rule. This current rule is, however, more
restrictive in that it does not, as did the
previous rule, permit a driver to extend
on-duty time by subtracting breaks and
waiting time from the on-duty time
calculation. The 2003 rule reconsidered
here adopted a number of provisions
that combine to enhance highway safety
and the health of CMV drivers as related
to the operation of a CMV. The rule
increased by two hours (from 8 to 10)
the amount of off-duty time drivers
must take between shifts and reduced
the window in which driving can occur
by one hour (from 15 to 14). Because the
rule also eliminated a loophole in the
previous rule permitting truckers to
extend the 15-hour limit by taking
breaks of any length, the driving
“window”” was actually shortened by
more than one hour. Since these safety
measures gave drivers substantially
more opportunity to obtain restorative
sleep, the agency concluded that a one-
hour increase in driving time (from 10
to 11 hours) would not compromise the
safe operation of CMVs or the health of
drivers related to the hours-of-service
regulations. A 14-hour work shift
combined with a 10-hour off-duty
period allows drivers to work in a 24-
hour cycle, in step with the normal 24-
hour circadian 2 rhythms. The agency
retained the previous prohibition on
driving after 60 hours on duty in 7
consecutive days, or 70 hours in 8 days,
but it allowed drivers to restart the 60/
70-hour calculation after taking 34
consecutive hours off duty. This gave
drivers an opportunity to take two full
8-hour sleep periods and to return to

2 Gircadian rhythms: Biological functions or
activities naturally occurring in approximately 24-
hour cycles.

duty close to their previous starting
times, thus helping to maintain their 24-
hour circadian rhythms. The agency
retained the rule permitting truckers to
split their required off-duty time into
two periods in a sleeper berth, neither
of which could be less than two hours.
Total sleeper-berth time, however, was
increased from 8 to 10 hours. Finally,
the agency declined to adopt a rule that
would have required electronic on-
board recording devices in all long-haul
vehicles because both costs and benefits
were unknown at the time.

C. Purpose of This Rulemaking

This rulemaking is necessary to
develop hours-of-service regulations to
replace those vacated by the Court. The
vacated rule remains in effect until
replaced or until September 30, 2005,
whichever occurs first. This NPRM
seeks public comment on what changes,
if any, should be made to the April 2003
final rule to address the concerns raised
by the D.C. Circuit, as outlined below.
FMCSA’s review of the literature on
driver health and the various hours-of-
service issues discussed by the Court
will help the agency determine whether
the 2003 final rule should be changed.
The hours-of-service regulations for
drivers of passenger-carrying CMVs, i.e.,
the rules previously applicable to the
entire motor carrier industry, were not
changed by the 2003 final rule and,
consequently, were not at issue in
Public Citizen. Therefore, the agency is
neither requesting comment on, nor
proposing to change, the motorcoach
regulations at this time.

D. Guidance for Commenters

See the “Instructions” subsection
early in this NPRM for specific methods
of submitting comments. When you are
addressing a specific request for
comments in this NPRM, please clearly
identify the related “request number(s)”
for each topic addressed in your
comments.

¢ FMCSA requests comments on the
alternatives and issues presented in this
NPRM. Commenters are also welcome to
present other alternatives or raise
additional issues directly related to the
hours-of-service regulations.

e Commenters should address the
incremental, direct impact of any
proposed changes in hours-of-service
requirements on driver health, the safe
operation of CMVs, and economic
factors. In other words, for any aspect of
the hours-of-service rule being
commented upon, please address the
impact any change would have or has
had on driver health, the safe operation
of CMVs, and economic factors. Only
issues directly related to the hours-of-
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service regulations and the operation of
a CMV are being considered in this
rulemaking.

e Whenever possible, commenters
should address the relationship of the
subject commented upon to other
aspects of hours-of-service
requirements. For example, a
recommendation to change the current
11-hour maximum driving time to some
other driving time should discuss this in
the context of any other changes being
suggested to the 14-hour duty period or
minimum 10-hours off-duty
requirement, and, if so, how the
combination of these factors impacts
driver health, the safe operation of
CMVs, and economic factors.

e Commenters are requested to
include a clear rationale for any
recommendations offered, along with
documentation and data to support the
recommendation.

¢ Specific references to scientific
studies supporting a recommendation
are also requested.

e For motor carriers and drivers,
please provide information on your
current operations, such as (a) Whether
your primary operations are short-haul
(i.e., operations limited to 150 miles or
less, with drivers typically spending
each night at home) or long haul, (b)
whether you are a private or for-hire
motor carrier (or drive for one), (c)
whether you are a truckload or less-
than-truckload motor carrier (or drive
for one) and (d) the commodity or
commodities you most frequently haul.

E. Driver Health and Safety
Relationships

The D.C. Circuit held in Public
Citizen that FMCSA failed to consider
the possibly deleterious effect of the
2003 hours-of-service rule on the
physical condition of drivers, as
required by 49 U.S.C. 31136(a)(4). This
NPRM seeks information on that issue.
The court in dicta also addressed
several safety issues. Health and safety
issues, while treated separately in the
Motor Carrier Safety Act of 1984, are
inextricably related. Any post-1984
changes to the hours-of-service
regulations must ensure that driving a
CMV does not harm drivers. Conversely,
the physical condition of drivers can
have a direct impact on highway safety,
though all health problems do not have
equally immediate effects. The 2003
final rule addressed the impacts of
changes to the hours-of-service rules,
but FMCSA is again inviting the public
to comment on safety and driver health
issues related to changes in the hours-
of-service rule and the operation of a
CMV.

Since publication of the 2003 final
rule, the literature and studies on driver
safety and health have expanded and
evolved. In addition to any studies and
reports referenced in the May 2000
NPRM, the April 2003 final rule, and in
this NPRM, FMCSA is continuing to
study emerging data and information on
these related issues. The agency will file
in the docket (FMCSA—-2004—-19608) a
copy or summary of any study or report
that is being considered in this
rulemaking and has not previously been
referenced.

FMCSA requests comments on the
relationships between driver health and
safety generally, but also between the
net effect of the changes produced by
the 2003 hours-of-service rule and
health and safety.

Background

Scientific research has made
important contributions to the
development and assessment of
regulatory proposals. A 1941 empirical
study of human fatigue and stress in a
workplace environment was completed
under the direction of the U.S. Public
Health Service to support the ICC’s
initial activity in hours-of-service
regulations. Legislative and regulatory
history, however, also show many
examples of “common sense” proposals
that are now seen as having had a
scientific basis. One example was the
ICC’s original regulatory proposal. It
limited CMV drivers to 12 hours of on-
duty time (driving or not driving) in a
15-hour duty period, allowing 3 hours
for breaks. The ICC rule required motor
carriers to provide drivers 9 consecutive
hours off duty—a schedule that would
have maintained circadian rhythms.
This provided a 15-hour duty period
and 9-consecutive-hour minimum off-
duty period, similar to the 14-hour duty
period and 10-consecutive-hour off-duty
periods of the current rule.

In developing its May 2000 proposed
rulemaking, FMCSA reviewed nearly
150 research studies and other
documents, many of which were
submitted or referred to by docket
commenters. Many of the reviewed
documents reported on research
conducted on motor carriers and CMV
drivers. Others, such as studies on
shiftwork, sleep and performance, and
the physiological nature of sleep, were
relevant to the issue of CMV driver
safety.

The studies underlying this proposed
rule make the point that adverse effects
of sleep deprivation can occur when the
opportunity to take sleep is curtailed,
when people try to obtain sleep during
periods of the day when their systems
are in a more active physiological state

(such as mid-morning and early
evening), or when environmental
conditions are not conducive to
obtaining sleep. Adverse effects include
slower reaction times, poor and variable
responses, deterioration of judgment,
less vigilance and attention, and loss of
alertness. Lack of sleep can also produce
subjective feelings of tiredness, loss of
motivation, and deterioration of mood.

Many of the studies germane to this
NPRM, as well as to FMCSA'’s prior
regulatory activities, are referenced in
An Annotated Literature Review
Relating to Proposed Revisions to the
Hours-of-Service Regulation for
Commercial Motor Vehicle Drivers,
Freund, D.M., Office of Motor Carrier
Safety, November 1999, Publication No.
DOT-MC-99-129. That review is
available in DOT Docket No. 2350, entry
#956.

In preparing the 2000 NPRM and the
2003 final rule, FMCSA considered the
effect of sleep quality and quantity, first
and foremost, in the context of safe
driving. Hours-of-service regulations
exist to ensure a safe environment for
the CMV driver, and for the driving
public that shares the nation’s
highways. That said, there exists an
extensive body of scientific literature
that addresses the influences of hours of
work and work schedules on employees’
health and well-being.

Rutenfranz, J., Knauth, P., &
Colquhoun, W. (1976), “Hours of Work
and Shiftwork,” Ergonomics 19(3), pp.
331-340, presents an overview of health
and social concerns arising from long
working hours and shiftwork. The
authors consider elements of a workday
(work, leisure, sleep); they note work by
others indicating that sleep during the
day may have less recuperative value
than sleep during the night, and also
that an insufficient amount of “genuine
leisure time” [i.e., time over and above
that needed for personal needs] could
result in decreased sleeping time.
Although the authors hold that a daily
working time of 8 hours is optimal, they
note that longer or shorter workdays
may be allowed or required, depending
on environmental influences and levels
of mental or emotional stress associated
with the job. The authors cite research
documenting digestive and sleep
disorders among shiftworkers.
Shiftworkers’ sleep is shorter and of
poorer quality and quantity as measured
by quantitative clinical (i.e.,
electroencephalographic) criteria. They
also have considerable difficulties re-
entraining [reestablishing timing of]
physiological functions after shiftwork.
Finally, shiftwork has adverse impacts
on family and social life.
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Research on CMV driver health issues
generally falls into three categories: (1)
The effects of sleep loss or deprivation;
(2) the effects of exposure to noise,
vibration, and exhaust gases and other
chemicals while operating a CMV; and
(3) workplace injuries and fatalities
while operating a CMV.

E-1. Combined Effects

Request E-1-1. Because the new
hours-of-service rule is a combination of
several elements (longer driving time, a
reduced driving window, more off-duty
time, an optional restart section, etc.),
FMCSA requests studies and other data
on the combined or net effects of these
hours-of-service recommendations on
driver health, the safe operation of
CMVs, and economic factors. The
agency also seeks comments on the
mutual interactions of the various
elements of the rule, e.g., whether they
reinforce or conflict with each other,
how the net effect of the elements could
be improved, etc. The agency further
requests comparison of the combined
effect of the incremental changes in the
2003 rule compared to the rule prior to
2003. Commenters should take into
account the combined effect of any
recommendations they submit on the
daily on- and off-duty periods, circadian
rhythms, accumulated duty time over
multi-day periods, and other relevant
factors.

Request E-1-2. Do the new
regulations provide drivers with
additional time for rest and relaxation,
personal matters, and family activities?
How have the new regulations impacted
the “quality of life”” for drivers?

E.2. Sleep Loss and Deprivation

Truck drivers have always worked
long hours. This is especially true for
long-haul drivers. Particularly in the
truckload sector of the industry, drivers
are required to spend many, and in most
cases uncompensated, hours waiting to
pick up and unload goods. This affects
their ability to maintain their driving
schedules and can have an adverse
impact on regular wake-sleep cycles.
From a compliance point of view, it can
affect the driver’s ability to operate
within the bounds of the hours-of-
service regulations while still obtaining
the mandatory minimum off-duty time
for sleep, meals, and attending to
personal needs (see Freund (1999) for
discussions of studies by McCartt, et al.
(1995), Van Ouwerkerk (1988), and
Belzer, M.H., et al., “Proposed Changes
in Motor Carrier Hours of Service:
Project Report” (2002)).

Serious adverse health conditions
appear to be associated with chronic
sleep deprivation. In his review,

Akerstedt (1991) cited findings by other
researchers who noted increased sleep
problems, as well as increased
incidence of myocardial infarcts and
cardiovascular disease in general. A
1999 study claimed to find that
restricting sleep in healthy young men
to four hours per night for only six
nights ““is associated with striking
alterations in metabolic and endocrine
function. The effects are similar to those
seen in normal aging and, therefore,
sleep debt may increase the severity of
age-related chronic disorders” such as
diabetes and hypertension (Spiegel, K.,
et al., “Impact of Sleep Debt on
Metabolic and Endocrine Function,”
The Lancet, Vol. 354, No. 9188, 23
October 1999, pp. 1435-1439).
However, the implications of this study
for this rulemaking appear to be
ambiguous. The amount and duration of
sleep deprivation required to exacerbate
chronic disorders appear unclear, and
the conditions under which the effects
of sleep deprivation can be reversed also
appear to be unclear. Finally, extended
working hours tend to desynchronize
the internal circadian rhythms of long-
haul drivers who have work/rest cycles
less than 24 hours (Stoynev, A.G., &
Minkova N.K., “Circadian Rhythms of
Arterial Pressure, Heart Rate and Oral
Temperature in Truck Drivers,”
Occupational Medicine (London), Vol.
47, No. 3, April 1997, pp. 151-154).

Request E-2-1. Sleep Loss/
Deprivation. FMCSA requests
information on all adverse and
beneficial effects of the new hours-of-
service rule on the health of CMV
drivers in contrast to the old rule. We
are particularly interested in identifying
any increase or reduction in sleep
deprivation, and any measured changes
in driver health impacts, generated as a
consequence of the 2003 rule. Sleep
deprivation in general: What identifies
the presence or the absence of sleep
deprivation in the CMV driver
population? Is there any differential
evidence of sleep deprivation in the
CMYV driver population subject to the
new hours-of-service rule compared to
the previous rule? How much sleep do
drivers operating under the new
regulations average on a daily basis, and
how has this average changed as a result
of the new rule? In other words, are
drivers getting more or less sleep
because of the new rule? Are they
getting the 8 hours of sleep each day
considered necessary to maintain
alertness? Is there any evidence that 10
continuous hours of off-duty time does
not provide adequate opportunity for
drivers to obtain 8 hours of sleep each
day?

Request E-2-2. Naps/Rest Periods.
Several studies have addressed the
effectiveness of naps and breaks in
alleviating or preventing fatigue and
drowsiness (Wylie, C.D., et al. (1996,
1997, 1998) and other studies referenced
in Freund Annotated Literature Review
(1999)). Do naps or short rest periods
improve driver alertness in the
operation of a CMV? How long should
they be? At what point in the driving or
duty cycle would they provide the
greatest benefit? At what time of day
would they provide the greatest benefit?
If rest or other breaks from driving
improve alertness, is there some
additional amount of operational
flexibility that could be afforded to a
driver who chooses to take certain
minimum breaks that would not
increase safety risks or impair driver
health? Are naps or rest periods
beneficial to driver health? Does
napping in a seated position provide
rest equivalent to napping while lying
flat (as in a sleeper berth)? Please
explain.

E.3. Exposure to Environmental
Stressors

CMV drivers may be exposed to
harmful substances or conditions, such
as diesel engine exhaust emissions and
chemicals. Drivers are also exposed to
vehicle vibration and noise. A number
of research studies are being evaluated
to determine their relationship to CMV
driver hours-of-service regulations.

There has been some research on the
relationship between exposure to diesel
engine exhaust emissions and driver
health. A Danish study claimed that a
group of 14,225 truck drivers had a
higher mortality rate over a ten-year
period from lung cancer and multiple
myeloma than did a group of 43,024
unskilled male laborers in other
occupations (Hansen, E.S., “A Follow-
Up Study on the Mortality of Truck
Drivers,” American Journal of Industrial
Medicine, Vol. 23, No. 5, May 1993, pp.
811-821). Another study asserted that
male truck drivers faced higher risk of
death than other men did from colon
cancer, laryngeal cancer, lung cancer,
diabetes, ischemic heart disease, non-
alcohol cirrhosis, and motor vehicle
crashes (Aronson, K.J., et al.,
“Surveillance of Potential Associations
Between Occupations and Causes of
Death in Canada, 1965-91,”
Occupational and Environmental
Medicine, Vol. 56, No. 4, April 1999, pp.
265—269). A review of 30
epidemiological studies in North
America and Europe (including 10
studies of truck drivers, two of bus
drivers, and four of all professional
drivers) similarly concluded that
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occupational exposure to diesel exhaust
raised the risk of lung cancer (Lipsett,
M., & Campleman, S., “Occupational
Exposure to Diesel Exhaust and Lung
Cancer: A Meta-Analysis,” American
Journal of Public Health, Vol. 89, No. 7,
July 1999, pp. 1009-1017). Another
review of 15 studies of truck drivers and
10 of bus drivers suggested that
exposure to diesel exhaust may also
raise the risk of bladder cancer (Boffetta,
P., & Silverman, D.T., “A Meta-Analysis
of Bladder Cancer and Diesel Exhaust
Exposure,” Epidemiology, Vol. 12, No.
1, January 2001, pp. 125-130). Finally,
CMV drivers can be exposed to
chemicals in liquid or vapor form. One
study, for example, found that drivers
delivering gasoline can experience acute
headaches, dizziness, or nausea after
exposure to vapors during loading and
unloading (Hakkola, M.L., et al.,
“Changes in Neuropsychological
Symptoms and Moods Among Tanker
Drivers Exposed to Gasoline During a
Work Week,” Occupational Medicine
(London), Vol. 47, No. 6, August 1997,
pp. 344-348).

Drivers face extended exposure to
highway noise that may lead to hearing
loss (Van Den Heever, D.]., & Roets, F.].,
“Noise Exposure of Truck Drivers: A
Comparative Study,” American
Industrial Hygiene Association Journal,
Vol. 57, No. 6, June 1996, pp. 564-566).
Highway noise can also cause problems
for drivers who are attempting to sleep
in the sleeper berth while their partners
drive, thereby reducing the adequacy of
their restorative sleep (Seshagiri, B.,
“Occupational Noise Exposure of
Operators of Heavy Trucks,” American
Industrial Hygiene Association Journal,
Vol. 59, No. 3, March 1998, pp. 205—
213). Additionally, drivers are exposed
to whole body vibration (Palmer, K.,
“Prevalence and Pattern of
Occupational Exposure to Whole Body
Vibration in Great Britain: Findings
from a National Survey,” Occupational
and Environmental Medicine, Vol. 57,
No. 4, April 2000, pp. 229-236), which
may lead to lower back pain (Pope M.H.,
et al., “Low Back Pain and Whole Body
Vibration,”” Clinical Orthopedics and
Related Research, No. 354, September
1998, pp. 241-248). A Danish study
examining hospital admissions over
several years concluded that truck and
bus drivers had higher age-standardized
admission ratios for prolapsed cervical
or lumbar discs, and also markedly high
admission ratios for back injuries
(Hannerz, H., & Tuchsen, F., “Hospital
Admissions Among Male Drivers in
Denmark,” Occupational and
Environmental Medicine, Vol. 58, No. 4,
1 April 2001, pp. 253-260). Many truck

drivers must perform heavy lifting, often
after spending hours driving; this may
contribute to injuries to the spine and
ligaments (Jensen, M.V., et al.,
“Prolapsed Cervical Intervertebral Disc
in Male Professional Drivers in
Denmark, 1981-1990: A Longitudinal
Study of Hospitalizations,” Spine, Vol.
21, No. 20, 15 October 1996, pp. 2352—
2355).

The implications of these studies are
not always clear. Some of the research
has suggested that the effect of exposure
to diesel exhaust was concentrated
among older drivers—many of whom
drove years ago when few or weaker
emissions standards existed. The
mortalities of drivers who drove in later
time periods did not show a similar
relationship. The Environmental
Protection Agency (EPA) has tightened
its standards on vehicle emissions in the
last two decades and will again
beginning in 2006. In the past five years
alone, many of the components of diesel
exhaust that are considered dangerous
to health have been significantly
reduced (Bunn, W.B., et al., “What is
New in Diesel Emissions?”’ International
Archives of Occupational and
Environmental Health, July 2002, pp
122-132). EPA regulations that will go
into effect in 2007 and 2010 will reduce
these emissions levels even further.

Modern CMVs have also evolved.
Truck manufacturers have improved
ergonomics and driving comfort
considerably. Noise levels in the cab—
whether from the engine, tires, or
outside sources—have been reduced.
Manufacturers have continued to make
great strides in reducing high-frequency
truck vibration through improved cab
suspensions and engine mounts. Air-
suspension driver’s seats are also
commonplace. However, the long-term
effects of current emissions, noise
levels, and vibration, even in modern
vehicles, are largely unknown. To this
end, FMCSA requests information on
the impacts of exposure (noise,
vibration, and chemical emissions) on
the health of commercial motor vehicle
drivers as they relate to driver hours of
service.

Request E-3-1. Exposure. In this
request and throughout this NPRM, we
are looking at only injuries or
conditions directly related to the hours-
of-service regulations and operating a
CMV, not other workplace injuries,
which are outside the jurisdiction of
FMCSA. What are the current standards
and/or testing data regarding vehicle
noise, vibration, and emissions? How
have these standards changed over
time? Does any research or data assess
the impact on driver health of exposure
to diesel exhaust emissions, exposure

via respiration or skin contact with
other chemicals, noise, and vibration
during the operation of a CMV or during
rest periods in a sleeper berth? Since the
new hours-of-service rule allows drivers
11, rather than 10, hours of driving time,
what are the consequences to drivers of
one additional hour of such exposure in
the vehicle per day? What are the
exposure effects of the new 14-hour
rule, in contrast to the previous 15-hour
rule? What other exposure factors
relating to the new hours-of-service
regulations adversely or beneficially
affect CMV driver health? Is revision of
the hours-of-service rule the appropriate
answer to adverse exposure impacts?
What are the economic costs of
addressing exposure through hours of
service?

E.4. Workplace Injuries and Fatalities

According to information from the
Bureau of Labor Statistics, U.S.
Department of Labor, transportation
workers suffer more fatalities than any
other occupational group, accounting
for 12 percent of all U.S. worker deaths
annually. Nearly two-thirds of these
fatalities are caused by highway crashes.
Truck drivers also have more nonfatal
injuries than workers in any other
occupation. Half of the nonfatal injuries
were serious sprains and strains.

Request E-4-1. Workplace Injuries
and Fatalities. In this request and
throughout this NPRM, we are looking
at only injuries directly related to the
hours-of-service regulations and
operating a CMV, not other workplace
injuries that are outside the jurisdiction
of FMCSA. What is the impact of fatigue
and loss of alertness on CMV driver
workplace injuries and fatalities? Does
the evidence connect these injuries or
fatalities to specific aspects of the
current or previous hours-of-service
regulations? Please distinguish injuries
and fatalities related to the hours-of-
service regulations and operation of a
CMV from other workplace hazards
such as those related to loading and
unloading.

E.5. Lifestyle Choices

Lifestyle choices, including diet and
exercise, may impact driver health and
safety. Realistically, such choices
cannot be regulated by FMCSA. For
example, while the hours-of-service
regulations prohibit driving during off-
duty hours, they do not prevent the
driver from engaging in personal
activities, rather than sleeping.
Similarly, an excessive or unhealthy
diet can lead to obesity, which in turn
may predispose a driver to diabetes or
back problems.
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Request E-5-1. Lifestyle Choices.
What effect do certain lifestyle choices,
such as diet, exercise, and the use of off-
duty time, have on driver safety and
health?

F. Primary Components

F.1. Driving Time, On-Duty Time, and
Off-Duty Time

Sleep researchers and the motor
carrier industry generally agree that the
hours-of-service rules should promote
work schedules built on a 24-hour day.
Studies exploring the relationship
between sleep obtained and subsequent
performance, both in laboratory and
operational settings, generally indicate
that a person who is sleepy is more
prone to perform poorly on tasks
requiring vigilance, quick reaction time,
and decisionmaking than a person who
is alert. The scientific basis for
restricting driving time includes
research findings indicating that
inadequate sleep can lead to fatigue, and
several periods of insufficient sleep
(inadequate in quantity or quality) cause
sleep debt or cumulative fatigue.

The 2003 hours-of-service rule
permits up to 11 hours of driving time
after 10 consecutive hours off duty.
Compared to the previous rule, this
permits up to one additional hour of
driving time, but requires at least 2
additional hours of off-duty time. The
new rule also limits driving to a 14-hour
window after a driver comes on duty.
Unlike the previous 15-hour rule, the
new rule does not permit a driver to
extend his or her on-duty time by
subtracting breaks, waiting, and other
off-duty periods from the calculation of
on-duty time. The new rule addresses
the issue of driver fatigue by providing
drivers a daily opportunity to obtain a
full 8 hours of sleep and still have time
available for other personal activities
within the minimum 10-hour off-duty
period. We believe that the net effect of
these changes is that the driver spends
less time on duty, in most cases, and
usually has the time necessary to
commute and attend to personal
matters, while still obtaining the 8
consecutive hours of sleep
recommended in the scientific literature
to ensure alertness.

The mandatory minimum 10-hour off-
duty time, combined with a maximum
14-hour window in which driving can
occur, establishes a 24-hour day for the
driver who maximizes on-duty time and
minimizes off-duty time. This routine is
consistent with the well documented,
near-24-hour circadian cycle that
regulates energy and alertness levels.
FMCSA concluded that the advantages
of putting most drivers on a 24-hour, or

near-24-hour, work cycle, combined
with the opportunity to obtain 8 or more
hours of sleep per night, will result in

a well-rested driver capable of driving
the additional 1 hour per day. The new
rule also provides flexibility for the
motor carrier industry and drivers. If
necessary, a driver can work a 21-hour
‘“‘day” by driving for 11 hours, taking 10
hours off duty, using no other on-duty
time, and then resuming driving again.
This compressed schedule may be
useful to address operational demands.
We doubt drivers will use it regularly,
however, because their workload
requires on-duty activities such as
loading and unloading, completing
paperwork, fueling, daily vehicle
inspections, and dispatch call-ins
beyond the 11-hour driving period. But
when the 21-hour cycle is used, it is
considerably less disruptive to the
body’s circadian rhythms than the 18-
hour “day” allowed by the old hours-of-
service rules (10 hours of driving
followed by 8 hours off duty). We invite
comments on the safety and health
effects of the 21-hour cycle, especially
as compared to the 18-hour cycle
allowed under the old rule.

Among other dicta included in its
Public Citizen decision, the D.C. Circuit
questioned whether FMCSA'’s argument
that additional off-duty time and a 14-
hour driving window justified a one-
hour increase in total driving time. The
court suggested the agency lacked
supportive scientific evidence to
support allowing an additional hour of
driving per “day.”

Each driver should have an
opportunity for 8 consecutive hours of
uninterrupted sleep every day. Nine
hours off duty were originally required
in 1937. For various reasons, organized
labor objected to most of the original
regulations, and upon further
deliberation, the ICC reduced the 9-hour
off-duty period to 8 hours in each 24
hours (6 M.C.C. 557, July 12, 1938). In
1962, the hours-of-service rule was
changed to move away from a strict 24-
hour period, and allow driving to
resume again after 8 hours off-duty
regardless of whether a new “day’’ (24-
hour period) had begun. FMCSA'’s final
rule of April 2003, required a minimum
of 10 consecutive hours off duty. This
was a result of the concern that many
carriers were not providing drivers more
than the minimum 8 hours off duty
(although the previous regulation
allowed them to do so) and that many
drivers accept tight schedules without
objection. These drivers also had to
commute home, eat one or two meals,
care for family members, bathe, get
physical exercise, and conduct other
personal activities, all within an 8-hour

off-duty period. To afford the driver an
opportunity to obtain a minimum
period of 8 hours of sleep, research
showed that the off-duty period needed
to be increased from 8 hours to 10
hours.

Studies in aviation (Gander, et al.
(1991)), rail (Thomas et al. (1997),
Moore-Ede et al. (1996)), and maritime
environments (U.S. Coast Guard Report
No. CG-D-06-97, U.S. Coast Guard
(1997) (MCS 68/INF.11)) confirmed the
need for additional off-duty time.
Studies of truck drivers, including Lin
et al. (1993) and McCartt et al. (1995),
point specifically to increased crash risk
and recollections of increased
drowsiness or sleepiness after fewer
than nine hours off duty. Studies
performed in laboratory settings, as well
as studies assessing operational
situations, explore the relationships
between the sleep obtained and
subsequent performance (Dinges, D.F., &
Kribbs, N.B. (1991); Bonnet, M.H., &
Arand, D.L. (1995); Belenky, G., ef al.
(1994); Dinges, D.F., et al. (1997);
Pilcher, ].J., & Hufcutt, A.I. (1996);
Belenky, G., et al. (1987)). The results of
the studies show that a person who is
sleepy is prone to perform more poorly
on tasks requiring vigilance and
decision-making than a person who is
alert. The time when sleep is taken is
important as well because sleep
fragmentation can be a byproduct of the
timing or the quality of the sleep
environment (Bonnet, M.H. (1994);
Roehrs, T., Zorick, F., & Roth, T. (1994);
Mitler, M.M., et al. (1997)); and Wylie,
D. (1998)). It is virtually impossible to
get an adequate amount of sleep when
time for commuting, meals, personal
errands, and family/social life is
subtracted from an 8-hour off-duty
period, as the ICC found in 1937. Wylie
et al. (1996) also addresses these issues.

Request F-1-1. What are the impacts
on driver health, the safe operation of
CMVs, and economic factors of
incremental increases in maximum
driving time? For example, to what
extent does an increase in maximum
driving time from 10 hours to 11 hours
affect driver health, the safe operation of
CMVs, and economic factors in the CMV
industry?

Request F-1-2. What are the impacts
on driver health, the safe operation of
CMVs, and economic factors of
incremental increases in the minimum
required off-duty period? For example,
to what extent does an increase in
minimum off-duty time from 8 hours to
10 hours affect driver health, the safe
operation of CMVs, and economic
factors in the CMV industry?

Request F-1-3. What are the impacts
on driver health, the safe operation of
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CMVs, and economic factors of
incremental decreases in the “duty
period” from 15 non-consecutive hours
to 14 consecutive hours? For example,
to what extent does a decrease in the
duty period from 15 non-consecutive
hours to 14 consecutive hours affect
driver health, the safe operation of
CMVs, and economic factors in the CMV
industry?

Request F-1-4. To what extent does a
reduction of the “daily” duty-period
from 15 non-consecutive hours to 14
consecutive hours, and the increase in
minimum off-duty time from 8 hours to
10 hours, offset the increase in
allowable driving time from 10 hours to
11 hours in terms of driver health, the
safe operation of CMVs, and economic
factors in the CMV industry? Are there
clinical or other studies examining the
impact on driver health and the safe
operation of CMVs of up to 11 hours of
limited physical activity, such as
driving for up to 11 hours?

Request F-1-5. How has the length of
a driver’s total daily work period
changed under the new rules? How long
was the typical total workday, from start
to finish, under the former rule
compared to the new 14-consecutive-
hour rule?

F.2. The 34-Hour Restart and 60/70-
Hour Rules

Few research studies address the
effect of recovery periods between work
periods spanning multiple days. O’Neill
et al. (1999) [referenced in the 1999
Literature Review] assessed the
interactions between several trucking
industry operating practices and driver
fatigue-related performance decrements.
The activities studied were: loading and
unloading freight; the amount of non-
duty time (‘‘rest and recovery”’) required
to reestablish baseline fitness for duty at
the end of a multiday series of work
shifts; and a sustained schedule
consisting of 14 hours on duty and
driving time followed by 10 hours off
duty. The study design included two
days of orientation; five 14-hour days (7
a.m. to 9 p.m.) followed by 58 hours off;
five more 14-hour days and a second 58-
hour period off; and a final 14-hour day.
The 14-hour duty periods included
three scheduled breaks totaling
approximately two hours. The study
participants alternated periods of
driving a high-fidelity fixed base
simulator with performance of a
physical loading task. The researchers
reported the drivers did not appear to
have accumulated significant sleep loss
during the study but their amount of
measured sleep increased and their
sleep latency decreased on their first off-
duty days. The researchers suggested,

among other things, that a full two
nights and one day off (that is, “Friday
night” to “Sunday morning”’—about 32
hours off duty) would be a minimum
safe restart period, under the conditions
tested. They also stated, as a caveat, that
results of this study may not be
generalized to operations that are not
day shifts, have shorter post-shift off-
duty periods, have few or no breaks
during the duty period, or vary from
what the driver is accustomed to in
terms of circadian disruptions or longer-
than-usual on-duty periods.

On the other hand, not all research
studies have reached the same
conclusions. Wylie, C.D., et al. (1997)
[referenced in Freund, 1999] stated the
following in the Abstract of their study
report:

The purpose of the study was to assess the
“recovery” effects of zero, one, and two
workdays off on driver fatigue, alertness, and
performance. It involved 25 of the 40 drivers
who participated in the two 13-hour
observational conditions of the DFAS [Driver
Fatigue and Alertness Study]. Drivers had
nominally 12, 36, and 48 hours time off after
the fourth workday.

For one workday off (36 hours), there was:
(1) No objective evidence of driver recovery;
(2) some improvement in drivers subjective
feeling reflected by self-rating, although this
could be a reflection of driver expectation of
recovery; (3) for day-start drivers, some
increase in the amount of sleep obtained
during time off; and (4) for night-start drivers,
interference with work-rest patterns and less
sleep during time off.

For two workdays off (i.e., 48 hours), there
was no objective evidence of driver recovery
although the statistical power of the tests to
detect recovery effects was not high because
of random variation associated with the
smaller number of drivers. (p. iii)

Smiley, A., & Heslegrave, R. (1997)
found only one study (Wylie et al.,
1997) that specifically dealt with an
operational schedule that would be
permitted under a 36-hour reset
scenario. The authors state this is
mainly because such a short reset period
would result in schedules that would
exceed current hours-of-work
regulations in most countries. They note
that Wylie and his co-authors, as well as
the reviewers, considered data from this
study to be more suggestive of trends
because of the small number of subjects
and the fact that sleep during recovery
periods was not recorded using full
polysomnography (as were the sleep
periods during the work periods). They
cited several other scientific studies
dealing with recovery time. The results
of these studies and CMV driver hours-
of-service requirements may or may not
be related. For example, a 1967 study by
Lille suggested that a single day off was
insufficient for night workers to recover

after a sleep debt accumulated over five
days. Other studies indicated a
preference for a three-day rest period
compared to a two-day period after
three 12-hour night shifts; a preference
for two days and three days off over one
day off when comparing automatic
brakings experienced by locomotive
engineers; and a 1994 literature review
indicating two nights of recovery sleep
as usually being sufficient to allow near
full recovery after extended periods of
sleep loss.

Under both the old and new hours-of-
service regulations, most drivers are
prohibited from driving after reaching a
maximum 60 hours of on-duty time in
any consecutive 7-day period, or 70
hours in 8 days. A driver working the
current maximum 14-consecutive-hour
duty period without a break and taking
the minimum 10 hours off duty would
reach the 60-hour on-duty limit in
slightly less than 4% days (4V2 days x
14 hours = 63 hours), after which he or
she could not drive a CMV until enough
calendar days had passed to bring the
driver within the 60-hours-in-7-
consecutive-days limitation. In this
example, the driver could only drive 4
hours on the fifth day (60 — (14 x4) =
4) and would then have to take an
additional 2 full days off duty to fall
within the limit of 60 hours in any 7
consecutive days. This results in nearly
3 days of required off-duty time.

A fairly common misunderstanding is
the belief that the hours-of-service rule
establishes a limit on the number of
hours a driver may work in any time
period. The rule only limits the driver’s
ability to drive a CMV after a certain
number of hours of work or driving. In
other words, the driver may work
unlimited hours, but may not drive a
CMV unless he or she is within hours-
of-service limits. For example, on a
Friday night a driver has reached the 60-
or 70-hour on-duty limit within 7 or 8
consecutive days. On a Friday night,
Saturday, and indefinitely thereafter,
this driver could continue to perform
non-driving duties without being in
violation of the hours-of-service rule.
However, before the driver could
operate a CMV, the driver would have
to be completely off-duty for enough
days to bring the total on-duty hours
within any 7- or 8-consecutive days
under the 60- or 70-hour limits.

As a matter of background, section
345 of the National Highway
Designation Act of 1995 [Pub. L. 104—
50, 109 Stat. 568] created a ‘“24-hour
restart” exemption from the 60- and 70-
hour rules for drivers of utility service
vehicles, CMVs transporting ground-
water well drilling rigs, and
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construction materials and equipment.
This exemption is still in effect.

In 49 CFR 395.3(c) FMCSA added a
“restart provision” which allowed any
7- or 8-day period to end with the
beginning of any off-duty period of 34
or more consecutive hours. In other
words, at any point before exceeding the
60/70-hour limit, a driver may restart
the 60/70-hour clock (or calculation)
after taking 34 or more consecutive
hours off duty. Consistent with previous
interpretations of the 60/70-hour rule,
FMCSA interprets this provision to
mean that if the driver exceeded the 60
or 70 hours on duty, he or she could not

start the 34-hour restart period until
enough calendar days had passed to
bring the driver within the 60 hours in
7 consecutive days (or 70 hours in 8
days) limitation. The 34-hour restart
provides an option that permits the
driver to have enough time for two
uninterrupted periods of 8 hours sleep
before returning to work in a new multi-
day duty period. However, it also allows
a driver to drive more hours and be on
duty more hours before driving is
prohibited in a 7- or 8-day period, as
shown in the table below.

This table is based on two
hypothetical scenarios. The first is a

daily schedule in which the driver
drives continuously for the maximum
allowable time (11 hours). The second is
a daily schedule in which the driver is
on-duty/not-driving continuously for
the maximum allowable time (14 hours
of which 11 are driving). In each case,
the driver takes only the minimum
required off-duty (10 hours) period and,
prior to reaching the 60/70 hour limit,
the driver invokes the 34-hour restart
provision and resumes the scenario of
maximizing driving and on-duty time
for the remainder of the 7/8 day period.

MAXIMUM POSSIBLE DRIVING AND ON-DUTY HOURS

Current (2003) rule Old rule Available hours off duty
(Assuming minimum 10-hour off-duty periods) 34-hour restart | Without restart 60/70 rule Current rule Old rule
(note 1) (note 1) (note 2) (note 3)
Max. Hours Driving Only in 7 consecutive days, before
driving is prohibited ..o, 77 60 60 91 108
Max. Hours Driving & On-duty in 7 consecutive days, be-
fore driving is prohibited .............ccoooiiii 84 60 60 84 108
Max. Hours Driving Only in 8 consecutive days, before
driving is prohibited ..., 88 70 70 104 122
Max. Hours Driving & On-duty in 8 consecutive days, be-
fore driving is prohibited .............ccoooiiii 98 70 70 94 122

Note 1: Under the current 2003 rule without imposing the 34-hour restart, and under the old rule, the maximum hours a driver may work and
continue to operate a commercial motor vehicle is capped at 60 hours in 7 consecutive days (70 hours in 8 consecutive days).

Note 2: The “available hours off duty” calculation assumes the driver is maximizing the driving and driving and on-duty not driving hours (11/
14 hours respectively), coupled with taking only the minimum mandatory off-duty periods (10 hours).

Note 3: The old rules prohibited driving after 60 hours in 7 consecutive days (70 hours in 8 consecutive days). Considering the total hours
available within each period, 168 (7 x 24) and 192 (8 x 24) would provide 108 (168 less 60) and 122 (192 less 70) available hours off duty. How-
ever, the actual available off-duty hours may vary since the 60/70 hour rule only prohibits driving after the 60- or 70-hour limit, but does not pro-
hibit additional hours on duty, not driving. The figure in the table represents the maximum available hours off duty for a driver not working any
additional hours after reaching the 60/70 hour limit.

The 60/70-hour limitation helps
prevent a driver from developing severe,
cumulative fatigue and sleep
deprivation when working and driving
the maximum “daily” limits for an
extended period. However, at times this
provision may require the driver to
remain off duty for longer periods of
time than necessary to gain adequate
restorative sleep. This occurs because
the rule refers to the maximum hours on
duty in a certain number of “‘days.” The
hours worked in the prior 7 or 8
consecutive days and the hours
available to work in a future 7-or 8-
consecutive-day period are re-calculated
at midnight when a new ““day” begins.
As noted previously, the restart
provision avoids this limitation by
permitting the driver to “restart the 60/
70 hour clock” after having 34 or more
consecutive hours off duty, which
would afford two uninterrupted periods
of 8 hours sleep before returning to
work in a new multi-day duty period.

The D.C. Circuit criticized FMCSA for
not even acknowledging, much less
justifying, that the new rule
“dramatically increases the maximum

permissible hours drivers may work
each week” Public Citizen, at 1222—
1223. As shown in the table above, the
restart increases the total hours of
permissible on-duty time in a 7-day
period, after which a driver may not
drive a CMV, from 60 hours to 84 hours.
It also increases the maximum driving
time permitted in a 7-consecutive-day
period (from 60 hours to 77 hours). Also
as shown in the table above, the restart
increases the total hours of permissible
on-duty time in an 8-day period, after
which a driver may not drive a CMV,
from 70 hours to 98 hours. It also
increases the maximum driving time
permitted in an 8-consecutive-day
period (from 70 hours to 88 hours).

In the 2003 final rule, the agency
explained its rationale for the adoption
of the 34-hour restart period. In essence,
studies indicated that cumulative
fatigue and sleep debt can develop over
a weekly period, and at least two full
periods of sleep are needed to “restore”
a driver to full alertness. The agency
determined that the 34-hour restart
period, based on a full 24-hour period
plus an additional 10-hour period

available for sleep, was the minimum
restart which would provide adequate
restorative rest.

The 34-hour restart was also seen in
the 2003 final rule as a flexible
alternative to the “mandatory weekend”
proposed in the 2000 NPRM. Not all
motor carrier operations work on a
“fixed and recurring 7-day period,”
instead having intense days of work
followed by slack times. Other
operations can be disrupted by weather.
The 34-hour restart allows motor
carriers and drivers the option of
restorative rest during the times work is
not available or is interrupted.

The agency is seeking research and
other data to further ascertain the effects
of a 34-hour restart period on safety and
driver health, and whether 34 hours is
the appropriate length of time for a
restart, compared to periods ranging
from 24 hours (as in the NHS Act) to
more than 34 hours. The agency is also
reviewing the alternative of eliminating
the restart provision, or of implementing
it in a different way, such as limiting its
use within a given time period, so as to
preclude a driver accumulating an
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excessive amount of on-duty time before
driving.

Request F-2-1. What effect has the 34-
hour restart had on driver fatigue and
the ability to obtain restorative sleep? Is
a 34-consecutive-hour off-duty period
long enough to provide sufficient
restorative sleep regardless of the
number of hours worked prior to the
restart? Is it different for a driver
working a night or irregular schedule?
What length of continuous off-duty time
provides adequate opportunity for most
drivers to obtain 8 hours of sleep per
day?

Request F-2-2. How many drivers (or
what percentage of the current driver
population) are currently using the 34-
hour restart option to accumulate more
than 60 or 70 hours of driving time in
any consecutive 7-or 8-day period? How
consistently are they using this option?
On the average, how many hours of
driving are they accumulating in 7 or 8
consecutive days? How many drivers, or
what percentage of the current driver
population, are currently logging 11
hours of daily driving on a consistent
basis; i.e., the drivers consistently
driving the maximum permissible
driving time?

Request F-2-3. If a driver has already
exceeded 60 hours on duty in 7 days, or
70 hours in 8 days, should the driver be
permitted to utilize the 34-hour restart
at any time, or should the driver be
required to take enough days off duty to
be in compliance with the 60/70 hour
provision before starting the restart
period?

Request F-2-4. What would be the
impact on the industry of eliminating
the 34-hour restart option relative to
productivity, annual revenues, and
operational costs such as labor, capital,
and other? How many additional drivers
does the industry anticipate it would
need to hire to absorb the loss in weekly
driving hours incurred if the 34-hour
restart period was increased?
Eliminated?

Request F-2-5. What would be the
safety impact of eliminating the 34-hour
restart option in terms of crashes,
fatalities, and injuries?

Request F-2—-6. What would be the
impact on driver health of modifying or
eliminating the 34-hour restart option?
How would the modification or
elimination of the 34-hour restart period
affect driver health and the safe
operation of CMVs, as a result of its
effect on the 24-hour cycle (circadian
rhythms)?

F.3. Sleeper-Berth Use

Historically, the sleeper berth is
widely used by commercial vehicle
operators to obtain rest and restore

available hours, making it legal to drive
without having to take 10 consecutive
hours off duty. The regulation of sleeper
berth use was first considered by the
ICC under the Motor Carrier Act of
1935. At that time and since, the
economic and operational advantages of
sleeper berths in some segments of the
trucking industry have been recognized.
In one of its first hours-of-service
decisions, the ICC in 1937 discussed the
economic need for sleeper-berth use, but
stated, “We shall watch this matter
closely and if we see any tendency on
the part of the carriers to use sleeper
cabs where such use does not appear to
be reasonably necessary, steps will be
taken to put limits upon this practice”
(3 M.C.C. 689).

Under the 2003 final rule, drivers are
permitted to accumulate the mandatory
off-duty period in four ways: (1) A
minimum of 10 consecutive hours off
duty, (2) a minimum of 10 consecutive
hours in a sleeper berth, (3) a minimum
of 10 consecutive hours in any
combination of off-duty and sleeper-
berth periods, or (4) two sleeper-berth
periods totaling 10 or more hours, with
neither period being less than 2 hours.

The split-sleeper-berth provision of
the 2003 final rule only permits a
combination of two sleeper-berth
periods for the purpose of accumulating
the required 10 hours off duty. A
sleeper-berth period may only be
excluded in calculating compliance
with the 14-hour rule when it is
combined with a second qualifying
sleeper-berth period. Another way of
stating this is that a single sleeper-berth
period of less than 10 consecutive hours
is included in calculating the 14-hour
tour-of-duty provision. Thus, for a
driver who starts the day at 5 a.m., and
later takes one sleeper-berth break for a
few hours around noon, the 14-hour
duty period would still end at 7 p.m.
The single sleeper-berth period cannot
be excluded from calculation of the 14-
hour limitation.

Informal communications with
drivers and carriers indicate that this
limitation may create a hardship on
drivers and may encourage them to
avoid taking rest breaks during the duty
period. Under the previous rule, drivers
could exclude off-duty periods, such as
“breaks” during the day, from the 15-
hour on-duty maximum. Under the
current rule, the 14-hour duty period
represents consecutive hours, meaning
that drivers may avoid breaks and meals
in an attempt to accomplish as much
work or travel as far as possible in the
14 hours allowed. This is in contrast to
the indefinite period allowed under the
old rule, because there was no
maximum amount of off-duty breaks

which could be taken during the duty
“day.”

The use of a split-sleeper-berth period
affects calculation of the maximum 11-
hour driving time, 14-hour limitation,
and the 60/70-hour limitation. Because
sleeper-berth periods may be taken by a
driver at any time, the calculations to
determine whether a driver is in
compliance may be very difficult. In
other words, a “real world” series of
logbook pages may reflect that the driver
has taken a variety of sleeper-berth
periods, as well as other on-duty and
off-duty periods. The way in which
these periods interact to determine the
hours available for driving, or hours
available under the 14-hour limitation,
can be very complex, and has required
the agency to issue extensive
interpretations. Training of drivers and
enforcement personnel regarding the
new rule has reportedly been very
difficult due to the complexities
involved. Vendors of computer software
for monitoring hours-of-service
compliance have reported difficulty in
programming their software to
consistently calculate compliance. They
have advised the agency that the current
regulatory language, even with
extensive interpretations and guidance,
does not necessarily provide answers to
every scenario that may develop.
Enforcement personnel have also
reported difficulty in calculating
compliance during a roadside
inspection when split-sleeper-berth
periods are used. For example, at the
time of inspection a driver may have
only taken one sleeper-berth period and
could appear to be in violation of one
or more limitations. However,
compliance would depend on whether
the driver later takes a second
combinable sleeper-berth period.
Determining compliance based on
potential future actions of the driver
may create confusion and inconsistency,
and needs to be addressed in this
rulemaking.

FMCSA will consider a variety of
possible changes to the sleeper-berth
provisions, including but not limited to:
(1) Not permitting any split sleeper-
berth use to count toward the minimum
10-hours off duty, (2) allowing one
continuous sleeper-berth period of less
than 10-hours, such as 8 hours, to
substitute for the otherwise minimum
10 hours, (3) eliminating split-sleeper-
berth periods or establishing a
minimum time for one of the two
“splits,” such as 5 hours, 8 hours, or
some other appropriate level, (4)
revising the manner in which sleeper-
berth periods affect the calculation of
the 14-consecutive-hour period, and (5)
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restricting variations on permissible
sleeper-berth use to team drivers only.

On November 3, 2003, the American
Trucking Associations (ATA) submitted
a petition for rulemaking to FMCSA,
requesting that the hours-of-service rule
be modified to permit a driver to extend
the 14-hour on-duty period by the use
of one sleeper-berth period of a
minimum 2 hours duration, provided
the on-duty period is followed by a
minimum 10-consecutive-hour off-duty
period. A copy of the ATA petition is
filed in the docket for this rulemaking,
and the subject matter of the ATA
petition will be addressed in this
rulemaking.

Request F-3-1. Does sleeping in a
sleeper berth, either in a moving or
stationary vehicle, have a detrimental
effect on driver health and the safe
operation of CMVs? What are the
obstacles to getting adequate sleep in a
sleeper berth? Does using a sleeper berth
in a moving or stationary CMV yield
less restorative sleep (qualitatively or
quantitatively) than sleeping in a bed at
home or at a motel? How do in-vehicle
temperature fluctuations due to “no-
idling” laws, and other environmental
issues, impact sleeper-berth use?

Request F-3-2. What is the minimum
time in each of two split-sleeper-berth
periods necessary to provide restorative
sleep? What is the impact of split-
sleeper-berth periods on driver health
and his or her ability to obtain
restorative sleep and manage fatigue?
How often is a single, continuous 10-
hour sleeper-berth period used? How
often are consecutive off-duty time and
a single sleeper-berth period (i.e., no
split-sleeper-berth use) combined to
meet the minimum 10-hour off-duty
requirement?

Request F-3-3. How often are split-
sleeper-berth periods used to obtain the
required 10 or more hours of off-duty
time? In a split-sleeper-berth operation,
how much time is usually spent in the
sleeper berth during a typical period?
How are split-sleeper-berth periods
managed (i.e., number of hours in each
of the two periods)? Why? How does
this provide restorative sleep or prevent
sleep deprivation?

Request F-3-4. What impact does
team drivers’ use of sleeper berths have
on driver health, safe operation of
CMVs, and economic factors and how
do such impacts differ from impacts on
single drivers?

Request F-3-5. If the agency were to
eliminate the split-sleeper-berth
exception and require a driver to take 10
consecutive hours off duty (in a sleeper
berth, or in combination with off-duty
time), what impact would this have
upon driver health, the safe operation of

CMVs, and business operating
practices?

Request F-3-6. If the agency were to
retain the split-sleeper-berth provision,
but require that one of the two periods
be at least 7, 8, or 9 hours in length,
what impact would this action have on
driver health, the safe operation of
CMVs, and economic factors? If one
period is 7 or more hours in length, is
that equivalent to 10 consecutive hours
of non-sleeper-berth off-duty time (since
little commuting and personal time
would be needed, allowing a greater
percentage of the off-duty period for
sleep), or would a second sleeper-berth
period still be required?

Request F-3-7. What time and costs
are saved by utilizing a sleeper berth
rather than commuting to other sleep
locations such as home or a motel, and
what portion of the time saved is
actually spent sleeping?

Request F-3-8. How does prohibiting
extension of the 14-hour tour of duty
through the use of a single sleeper-berth
period affect driver health, safe
operation of CMVs, and economic
factors? How could allowing the use of
a limited sleeper-berth period to extend
the 14-hour limitation be accomplished
without having a detrimental effect on
highway safety? What would be the
appropriate length of such a limited
sleeper-berth rest period?

Request F-3-9. If the current hours-of-
service rules are generally retained “as
is,” do you have any suggestions to
simplify the sleeper-berth calculations,
yet provide the same or better levels of
driver health, safety, and operational
flexibility? How could the sleeper-berth
provisions be modified or more clearly
stated to simplify calculations but not
have a negative impact on driver health,
safety, and operational considerations?

Request F-3-10. Should the rule
allow sleeper-berth periods to be
combined with off-duty periods when
calculating a continuous off-duty
period? Should a sleeper-berth period
that is part of a period of 10 or more
consecutive hours off duty also be
combinable with a later sleeper-berth
period to allow a split-sleeper-berth
calculation?

F.4. Electronic On-Board Recording
Devices (EOBRs)

As indicated above, on September 1,
2004 (69 FR 53386), FMCSA published
an ANPRM requesting information
about the use of electronic on-board
recording devices as a substitute for
paper copies of driver records of duty
status (“logbooks”). As the agency said
in the preamble to that document,
“FMCSA is attempting to evaluate the
suitability of EOBRs to demonstrate

compliance with the enforcement of the
hours-of-service regulations, which in
turn will have major implications for
the welfare of drivers and the safe
operation of commercial motor
vehicles.” The ANPRM requested
comments and information on EOBR
performance specifications and the
potential costs and benefits of such
devices.

F.5. Other Provisions

General Requests

Request F-5-1. Please provide
supplemental information or data on
any topic discussed in this NPRM that
could augment existing information for
a final rule or other agency action
regarding hours of service in the future.
Are there “gaps” in available data?
Describe the substantive nature of any
data or information that you believe is
necessary to support a particular
requirement but does not exist. Explain
what the ideal data or information set
would contain. Include a discussion not
only of the individual requirements of
the current rule, but also of the
interrelationships among those
requirements and their impact on driver
health, the safe operation of CMVs, and
economic factors. In addition, suggest
processes, methodologies, and sources
that would facilitate the collection and
analysis of data on the topic or topics.
In responding here, commenters are
requested to provide data and other
information in the context of driver
hours-of-service requirements and the
incremental changes from the old rule to
the new rule.

Request F-5-2. What has been the
effect of the new hours-of-service
regulations upon CMV-related crashes?
Please provide detailed information, if
available.

Request F-5-3. What has been and
will be the effect of CMV improved or
reduced driver compliance as a result of
the changes made by the new hours-of-
service rules? Have CMV drivers
become more or less compliant with the
regulations?

Short-Haul Exemption

For local short-haul drivers, driving is
only part of their daily work routine.
These drivers perform a variety of tasks
including, but may not be limited to,
receiving the day’s driving schedule,
driving, loading and unloading the
vehicle, getting in and out of the vehicle
numerous times, lifting and carrying
packages, and engaging in customer
relations. The research on local short-
haul operations has suggested that
fatigue is less of a problem than for
long-haul drivers (“Impact of the Local
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Short Operations on Driver Fatigue,”
Hanowski, R., et al. (2000) and ‘“Short-
Haul Trucks and Driver Fatigue,”
Massie, D.L., et al. (1997)). Since local
short-haul drivers typically work
daytime hours, they are much more
likely to maintain regular schedules that
are less intense than many long-haul
drivers. Short-haul drivers are
significantly less likely to be working 13
or more hours or to have irregular
circadian patterns. Also, local short-
haul drivers typically sleep at home
every night in their own beds. Thus,
local short-haul drivers are much more
likely to be getting the daily restorative
sleep necessary to maintain vigilance.

As a result, the 2003 hours-of-service
rule provided a special exemption for
local short-haul operations, which
included those drivers who return to
their normal work-reporting location on
a regular daily basis. The exemption
provided greater flexibility with regard
to on-duty hours for local short-haul
drivers. The rule provided an exception
to the 14-hour limit once a week (or
after a 34-hour restart period), which
allows two additional non-driving
hours.

Based on the data and research
available at the time, FMCSA was
convinced that the 14-hour limit for
most drivers, with a 16-hour limit for
short-haul drivers once a week, is
materially better from a safety
standpoint than the earlier hours-of-
service rule. Drivers under the old rule
could extend their daily working well
beyond the allowed 15-hour limit,
because of “off-duty” breaks, meals, and
weather-related conditions. The added
two hours of work time once a week
could be productively used by the short-
haul segment to meet peak demands,
accommodate training, and complete
required recordkeeping.

For these reasons, FMCSA is
proposing to continue the local short-
haul exemption.

G. Rulemaking Analyses and Notices

Because FMCSA is reexamining the
hours-of-service regulations for drivers
and operators of property-carrying
CMVs that were published on April 28,
2003 (68 FR 22456) and amended on
September 30, 2004 (68 FR 56208), the
rulemaking analyses and notices, and
regulatory language accompanying that
final rule (see 68 FR 22505-22513)
remain applicable to this NPRM and are
not being fully reprinted in this notice.

In the Regulatory Impact Analysis
(RIA) to the 2003 final rule, FMCSA
evaluated three alternative proposals for
the hours-of-service rule. The
alternative that was adopted and
became the 2003 final rule was referred

to in the RIA as the “FMCSA Proposal.”
The full text of the RIA that was
prepared for the 2003 final rule is
located in that docket (FMCSA-1997—
2350-23302) and the docket to this
rulemaking.

G.1. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

FMCSA has determined that this
rulemaking constitutes an economically
significant regulatory action under
Executive Order 12866 because the
agency estimates this action will have
an annual effect on the economy of $100
million or more. This is the effect of the
change from the hours-of-service rule
prior to 2003, compared to the current
rule published in 2003, which is being
reexamined in this NPRM. FMCSA has
also determined that this regulatory
action is significant under the regulatory
policies and procedures of DOT because
of the high level of interest concerning
motor carrier safety issues expressed by
Congress, motor carriers, their drivers
and other employees, State
governments, safety advocates, and
members of the traveling public.
Finally, FMCSA has determined that
this regulatory action is a major rule
under the Congressional Review Act, 5
U.S.C. 801 et seq.

The RIA for the final rule published
on April 28, 2003 (Docket FMCSA—
1997-2350-23302), estimated net social
benefits to be $1.1 billion annually,
when compared to the previous hours-
of-service rules with full compliance.
Alternatively, when compared to the
previous rules under an assumption of
less than full compliance, the current
rule results in annual net social benefits
of -$611 million. When assuming less
than full compliance by industry with
the previous hours-of-service rules, total
annual costs of the new rules equal
approximately $1.3 billion. For major
rules involving annual economic effects
of $1 billion or more, the Office of
Management and Budget requires
several new issues to be considered as
part of the RIA (OMB Circular A—4,
published September 17, 2003). Most
notably, the RIA must present a formal
quantitative analysis of the relative
uncertainties concerning particularly
important benefit and cost elements of
the rule. Additionally, a cost-
effectiveness analysis is required for all
major rulemakings for which the
primary benefits are improved public
health and safety, where valid
effectiveness measures can be
developed. As such, FMCSA has
prepared these two supplemental
analyses to the RIA and will include
them in the docket to this rulemaking.

The original RIA that accompanied
the 2003 final rule has not been changed
or reprinted, but answers to the
following questions would help FMCSA
to prepare the new RIA that will be
required when the agency adopts a final
rule.

Request G-1-1. What changes have
been made by shippers and carriers to
adjust to the 14-hour rule? What was the
cost of those changes? What would be
the additional costs if the 14-hour rule
were changed again? Has the loading
and unloading of CMVs become more or
less efficient as a result of the 14-hour
rule? What has been the economic
impact of this change?

Request G-1-2. What has been the
economic impact of the new regulations
on all segments of the motor carrier
industry? For example, have motor
carrier revenues and shipping costs
increased or decreased as a result of the
new hours-of-service regulations?

Request G-1-3. What costs have been
incurred in re-training personnel to
understand the new hours-of-service
rule?

Request G-1-4. What is the impact of
the driver wage structure (either per
mile or per hour) on the hours driven
and/or health and safety of drivers
under the new rule?

Request G-1-5. How many, or what
percentage of, motor carriers provide
health insurance for their drivers? If not
covered by their employer, how many
drivers currently purchase their own
health insurance? How many are
uncovered? If the agency reduced the
driving time allowed by the 2003 rule,
or shortened the daily or weekly on-
duty period during which driving is
allowed, would motor carrier revenues
and/or profits be sufficient to sustain
employer-provided health insurance? At
what point, in terms of regulatory limits,
would employers curtail or end such
health insurance? At what point would
shorter driving times or on-duty
windows reduce driver income enough
to make health insurance unaffordable?

G.2. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA), requires Federal agencies to
analyze the impact of rulemakings on
small entities, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities. In
its analysis for the April 28, 2003, final
rule, FMCSA determined that while
large numbers of small entities would be
affected with regard to their short-haul
operations, no significant economic
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impacts were projected for a substantial
number of small entities.

Although the RFA section of the 2003
final rule is not being changed or
reprinted, answers to the following
questions would help FMCSA to
prepare the small-business impact
analysis that will be required when the
agency adopts a final rule.

Request G-2-1. Since implementation
of the 2003 final rule starting in January
2004, what has been the impact on
small motor carriers (those with less
than $21.5 million in annual revenues)
with short-haul operations, specifically
with regard to your revenues and costs
(labor, capital, and other)? In
responding to this question, please be
specific as to the period for which the
revenue and cost impacts are being
measured (e.g., monthly, biannual, or
six months). In addition, please indicate
whether you are a truckload or less-
than-truckload (LTL) carrier (or drive for
one), a private or for-hire motor carrier
(or drive for one), and those
commodities you haul most frequently.

Request G-2-2. Since implementation
of the 2003 final rule, what has been the
impact on small motor carriers (those
with less than $21.5 million in annual
revenues) with long-haul operations,
specifically with regard to your
revenues and costs (labor, capital, and
other)? In responding to this question,
please be specific as to the period for
which the revenue and cost impacts are
being measured (e.g., monthly,
biannual, or six months). Please indicate
whether you are a truckload or LTL
carrier (or drive for one), a private or
for-hire motor carrier (or drive for one),
and those commodities you haul most
frequently.

Request G-2-3. For small motor
carriers with short-haul operations,
please provide a breakdown of the cost
changes resulting from implementation
of the 2003 final rule. For example,
please separate cost increases or
decreases by changes in labor costs (e.g.,
driver salaries and fringe benefits),
capital or equipment costs (e.g., recent
purchase or sale of tractors and trailers),
and other capital (i.e., infrastructure) or
operating costs. Please indicate whether
you are a truckload or LTL carrier (or
drive for one), a private or for-hire
motor carrier (or drive for one), and
those commodities you haul most
frequently.

Request G-2—4. For small motor
carriers with Jong-haul operations,
please provide a breakdown of the cost
changes resulting from implementation
of the 2003 final rule. For example,
please separate cost increases or
decreases by changes in labor costs (e.g.,
driver salaries and fringe benefits),

capital or equipment costs (e.g., recent
purchase or sale of tractors and trailers),
and other capital (i.e., infrastructure) or
operating costs. Please indicate whether
you are a truckload or LTL carrier (or
drive for one), a private or for-hire
motor carrier (or drive for one), and
those commodities you haul most
frequently.

G.3. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 requires each agency to assess
the effects of its regulatory actions on
State, local, and tribal governments and
the private sector. Any agency
promulgating a final rule resulting in a
Federal mandate requiring expenditure
by a State, local, or tribal government or
by the private sector of $120.7 million
or more in any one year must prepare
a written statement incorporating
various assessments, estimates, and
descriptions that are delineated in the
Act. The hours-of-service final rule
published in 2003 and being
reexamined in this NPRM is a major
rule that costs motor carriers more than
$120.7 million in a given year. FMCSA
has prepared the following statement
which addresses each of the elements
required by the Unfunded Mandates
Reform Act of 1995 (UMRA).

Qualitative and Quantitative
Assessment of Costs and Benefits

The UMRA requires a qualitative and
quantitative assessment of the
anticipated costs and benefits of this
Federal mandate. The 2003 final rule
evaluated several proposals, including
an “FMCSA Staff”” option. Relative to
the previous rules with full compliance,
the FMCSA option was estimated to
result in a cost savings of approximately
$900 million per year. Benefits under
this “full compliance” scenario were
estimated to be approximately $200
million per year, resulting in net
benefits of $1.1 billion per year. The
final rule does not impose any cost on
State, local, or tribal governments.

Effect on Health, Safety, and the Natural
Environment

The UMRA also requires FMCSA to
discuss the effect of the Federal
mandate on health, safety, and the
natural environment. FMCSA prepared
an environmental assessment for the
2003 final rule, which was placed in the
docket (FMCSA-1997-2350-23303),
and is also in the docket to this
rulemaking, showing that the rule
would not have a significant impact on
the natural environment. The effects of
the rule on health and safety are much
more significant: the primary benefit of

the 2003 final rule (and thus of this
reexamination) was a reduction in
accidents. The RIA that accompanied
the 2003 final rule explains these
estimates in detail in Chapters 8 and 9.

Federal Financial Assistance

Section 202(a)(2)(A) of the UMRA
requires that this qualitative and
quantitative assessment of costs and
benefits include an analysis of the
extent to which costs to State, local, and
tribal governments may be paid with
Federal financial assistance or otherwise
paid for by the Federal Government.
Since this rulemaking action is
applicable only to motor carriers subject
to the Federal Motor Carrier Safety
Regulations (FMCSRs), there would be
no cost to State, local, and tribal
governments. Therefore, no Federal
funds for these entities would be
necessary for motor carriers to comply
with the requirements. All States,
however, receive Motor Carrier Safety
Assistance Program (MCSAP) grants
requiring them to adopt and enforce
most of the FMCSRs or compatible State
regulations, including the 2003 hours-
of-service rule.

Future Compliance Costs

To the extent feasible, section
202(a)(3) of the UMRA requires
estimates of the future compliance costs
of this rulemaking action, and any
disproportionate budgetary effects upon
particular regions, or upon urban, rural,
or other types of communities, or upon
particular segments of the private sector.
The 2003 final rule, which is being
reexamined here, has no
disproportionate budgetary effects upon
particular regions, or upon urban, rural,
or other types of communities. The RIA
accompanying the 2003 final rule
includes an analysis of the impact of the
“FMCSA Proposal” on various regions,
using the REMI Policy Insight™ Model.
The model showed no significant
disparate impact on any region. These
impacts are discussed in chapter 11 of
the RIA.

Effect on the National Economy

Section 202(a)(4) of the UMRA
requires estimates of the effect on the
national economy, such as the effect on
economic growth, full employment,
creation of productive jobs, and
international competitiveness. The
REMI model mentioned above also
yielded an estimate of the
macroeconomic 3 costs of the options.
Relative to the previous rule with 100

3Macroeconomics: concerned with the behavior
of the entire national economy, or major segments
of it.
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percent compliance, FMCSA estimated
that the impact on gross regional
product* (GRP) would be minimal, less
than 0.1 percent of GRP for all the
alternatives. One alternative would have
reduced GRP by almost $12 billion per
year, while all other alternatives would
have resulted in a small increase in
GRP.

Because FMCSA believed the overall
driving time for most CMV drivers
would not change, the agency
concluded the alternatives would not
have a significant impact on full
employment or the creation of
productive jobs. The agency also did not
believe that the “FMCSA Proposal”
would have any significant impact on
international competitiveness.

Prior Consultations With Elected
Representatives of Any Affected State,
Local, or Tribal Governments

This reexamined rule does not require
action by State, local, or tribal
governments. Therefore, no prior
consultations with elected
representatives of these governments
were initiated.

Decision To Impose an Unfunded
Mandate

When Congress created FMCSA, it
provided that, “[iln carrying out its
duties the Administration shall consider
the assignment and maintenance of
safety as the highest priority * * *” [49
U.S.C. 113(b)]. As indicated above,
section 408 of the ICCTA directed the
agency—then part of FHWA—to begin a
rulemaking dealing with a variety of
fatigue-related safety issues, including
““8 hours of continuous sleep after 10
hours of driving, loading and unloading
operations, automated and tamper-proof
recording devices, rest and recovery
cycles, fatigue and stress in longer
combination vehicles, fitness for duty,
and other appropriate regulatory and
enforcement countermeasures for
reducing fatigue-related incidents and
increasing driver alertness * * *”’ [109
Stat. 958]. The agency’s statutory focus
on safety and the specific mandate of
section 408 both demanded that the
2003 final rule improve CMV safety.

The 2003 final rule, which is being
reexamined, represents a substantial
improvement in addressing driver
fatigue over the previous rule. Together,
the provisions are expected to reduce
the effect of cumulative fatigue and
prevent many of the accidents and

4 Gross Regional Product (GRP): the market value
of all goods and services produced by a regional
(i.e., multi-State) economy. The REMI model used
in this analysis included six multi-state regions
that, when aggregated, comprise the entire U.S.
economy.

fatalities to which fatigue is a
contributing factor. Because the
agency'’s statutory priority is safety,
FMCSA adopted a rule that was
marginally more expensive than other
alternatives but would reduce fatigue-
related accidents and fatalities more
substantially, even though it imposes an
unfunded mandate.

G.4. National Environmental Policy Act

FMCSA analyzed the alternatives
discussed in the RIA accompanying the
2003 final rule as required by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and DOT
Order 5610.1C. As shown in Table 25 of
the 2003 final rule preamble
(Environmental Assessment), none of
the alternatives had a significant
adverse impact on the human
environment and all of the alternatives
had beneficial impacts in some areas.
None of the alternatives stood out as
environmentally preferable, when
compared to the other alternatives. This
environmental assessment and finding
of no significant impact (FONSI) for the
2003 final rule are in the docket for that
rule (FMCSA-1997-2350-23303), as
well as in the docket to this rulemaking.
The National Environmental Policy Act
(NEPA) section of the 2003 final rule
preamble is not being changed or
reprinted here. However, to assist the
agency in preparing the NEPA analysis
that will be required when the agency
adopts a final rule, FMCSA requests
comments.

Request G-4-1. What impact would
the possible changes to the 2003 final
rule discussed in this NPRM have on
the environment?

G.5. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501 et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct, sponsor, or
require through regulations. FMCSA
determined that this NPRM will affect a
currently approved information
clearance for OMB Control Number
2126-0001, titled “Hours of Service of
Drivers Regulation.” OMB approved this
information collection on April 29,
2003, at a revised total of 160,376,492
burden hours, with an expiration date of
April 30, 2006. The PRA requires
agencies to provide a specific,
objectively supported estimate of
burden that will be imposed by the
information collection. See 5 CFR
1320.8. The paperwork burden imposed
by FMCSA’s record-of-duty-status
(RODS) requirement is set forth at 49
CFR 395.8.

The agency believes that the possible
revisions to the 2003 final rule
discussed in this NPRM will not bring
about an appreciable change in the
paperwork burden to the estimated 4.2
million drivers required to complete
and maintain the RODS, which is
commonly referred to as a “logbook.”
This NPRM and a supporting statement
reflecting this assessment have been
submitted to OMB. You may submit
comments on this directly to OMB.
OMB must receive your comments by
March 10, 2005. You must mail or hand
deliver your comments to: Attention:
Desk Officer for the Department of
Transportation, Docket Library, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Room 10102, 725 17th Street, NW.,
Washington, DC 20503.

G.6. Executive Order 13211 (Energy
Supply, Distribution, or Use)

FMCSA analyzed the 2003 final rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. As a part of the
Environmental Assessment, FMCSA
analyzed the alternatives discussed in
the preamble to the 2003 final rule.
Table 26 of that final rule preamble
showed the energy consumption effects
of the alternatives. From a national
energy consumption perspective, the
FMCSA alternative, which was adopted
and is being reexamined in this NPRM,
had essentially a net zero effect on
national energy consumption. FMCSA
does not consider this effect to be
significant.

In accordance with Executive Order
13211, the agency prepared a
“Statement of Energy Effects” for the
2003 final rule. A copy of this statement
is in Appendix D to the Environmental
Assessment of the 2003 final rule
(Docket FMCSA-1997-2350-23303).

G.7. Executive Order 12898
(Environmental Justice)

FMCSA evaluated the environmental
effects of the alternatives discussed in
the 2003 final rule in accordance with
Executive Order 12898 and determined
that there were no environmental justice
issues associated with revising the
hours-of-service regulations.
Environmental justice issues would be
raised if there were “disproportionate”
and “high and adverse impact” on
minority or low-income populations.
FMCSA determined through the
Environmental Assessment that there
were no high and adverse impacts
associated with any of the alternatives.
In addition, FMCSA analyzed the
demographic makeup of the trucking
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industry potentially affected by the
alternatives and determined that there
was no disproportionate impact on
minority or low-income populations.
This is based on the finding that low-
income and minority populations are
generally underrepresented in the
trucking occupation. In addition, the
most impacted trucking sectors do not
have disproportionate representation of
minority and low-income drivers
relative to the trucking occupation as a
whole. Appendix E of the
Environmental Assessment provides a
detailed analysis used to reach this
conclusion.

G.8. Executive Order 13045 (Protection
of Children)

Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks (April 23, 1997,
62 FR 19885), requires agencies issuing
“economically significant”” rules to
include an evaluation of their
environmental health and safety effects
on children, providing the agency has
reason to believe the rule may
disproportionately affect children.
FMCSA evaluated the projected effects
of the 2003 final rule and the various
alternatives and determined that they
would not create disproportionate
environmental health or safety risks to
children. The only adverse
environmental effect with potential
human health consequences is the
projected increase in emissions of air
pollutants. The final rule resulted in a
minor increase in emissions on a
national scale. FMCSA projects no
adverse human health consequences to
either children or adults because the
magnitude of emission increases is
small. The 2003 final rule and

alternatives, however, reduced the
safety risk posed by tired, drowsy, or
fatigued drivers of CMVs. These safety
risk improvements accrued to children
and adults equally.

G.9. Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

G.10. Executive Order 12630 (Taking of
Private Property)

This reexamined rule will not effect a
taking of private property or otherwise
have “taking implications” under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

G.11. Executive Order 13132
(Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132. FMCSA has determined the 2003
final rule, which is being reexamined
here, does not have a substantial direct
effect on States, nor would it limit the
policymaking discretion of the States.
Nothing in this document preempts any
State law or regulation.

A State participating in the Motor
Carrier Safety Assistance Program
(MCSAP) that fails to adopt the 2003
final rule three years after its effective
date (June 27, 2003) will be deemed to
have incompatible regulations and will
not be eligible for MCSAP Basic
Program or Incentive Funds in
accordance with 49 CFR 350.335(b).

MCSAP has no federalism implications
under Executive Order 13132.

G.12. Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.217,
Motor Carrier Safety. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this NPRM.

List of Subjects
49 CFR Part 385

Administrative practice and
procedure, Highway safety, Motor
carriers, Motor vehicle safety, Reporting
and recordkeeping requirements.

49 CFR Part 390

Highway safety, Intermodal
transportation, Motor carriers, Motor
vehicle safety, Reporting and
recordkeeping requirements.

49 CFR Part 395

Highway safety, Motor carriers,
Reporting and recordkeeping
requirements.

In consideration of the foregoing,
FMCSA is reexamining the amendments
to 49 CFR chapter III, parts 385, 390,
and 395 as set forth in the final rule on
hours of service of drivers published on
April 28, 2003 (68 FR 22456) and
amended on September 30, 2003 (68 FR
56208). Those amendments are not
being reprinted here.

Issued on: January 18, 2005.
Annette M. Sandberg,
Administrator.
[FR Doc. 05-1248 Filed 1-18-05; 4:20 pm]
BILLING CODE 4910-EX-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Board for International Food and
Agricultural Development

One Hundred and Forty-Third Meeting;
Notice of Meeting

Pursuant to the Federal Advisory
Committee Act, notice is hereby given of
the one hundred and forty-third meeting
of the Board for International Food and
Agricultural Development (BIFAD). The
meeting will be held from 8 a.m. to 1
p-m. on February 3rd, 2005 at the
National Association of State
Universities and Land Grant Colleges
(NASULGC), 1307 New York Avenue,
NW., Washington, DC (13th & H St.).

The BIFAD will address an agenda
focusing on future directions of
international agriculture development
programs, priorities for implementing
and monitoring USAID’s new
Agricultural Strategy, better linkages
with the private sector, items dealing
with the Collaborative Research Support
Programs (CRSPs), better integration of
Title XII Legislation within programs,
and other items of general interest.

The meeting is free and open to the
public. Those wishing to attend the
meeting or obtain additional
information about BIFAD should
contact John Swanson, the Designated
Federal Officer for BIFAD. Write him in
care of the U.S. Agency for International
Development, Ronald Reagan Building,
Office of Agriculture and Food Security,
1300 Pennsylvania Avenue, NW., Room
2.11-06, Washington, DC 20523-2110 or
telephone him at (202) 712-5602 or fax
(202) 216-3010.

Dated: January 13, 2005.

John Swanson,

USAID Designated Federal Officer for BIFAD,
Office of Agriculture and Food Security,
Bureau for Economic Growth, Agriculture &
Trade.

[FR Doc. 05-1241 Filed 1-21-05; 8:45 am]
BILLING CODE 6116-01-M

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

[Doc. # FV-05-326]

Notice of Request for New Information
Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the intention of the
Agricultural Marketing Service (AMS) to
request a new information collection in
support of the Regulations Governing
Inspection and Certification of
Processed Fruits and Vegetables and
Related Products.

DATES: Comments may be submitted on
or before March 25, 2005.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Terry B. Bane, Processed
Products Branch, Fruit and Vegetable
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
STOP 0247, 1400 Independence Avenue
SW., Washington, DC 20250-0247; fax
(202) 690-1527; or e-mail
terry.bane@usda.gov.

SUPPLEMENTARY INFORMATION: The
“Domestic Origin Verification System”
(DOVS) audit program is a user-fee
service, available to suppliers,
processors, and any financially
interested party. It is designed to
provide validation of the applicant’s
domestic origin verification system
prior to bidding on contracts to supply
food products to the Department of
Agriculture’s (USDA’s) Domestic
Feeding programs, and/or may be
conducted after a contract is awarded.

DOVS was established to evaluate
prospective applicants’ systems for
assurance that only domestic products
are delivered under USDA contracts,
and to establish procedures for
applicant system evaluations as well as
acceptance and rejection criteria.

Title: “Regulations Governing
Inspection and Certification of
Processed Fruits and Vegetables and
Related Products—7 CFR 52.”

OMB Number: To be assigned.

Expiration Date of Approval: To be
announced.

Type of Request: New information
collection.

Abstract: The Agricultural Marketing
Act of 1946 (7 U.S.C. 1621-et seq.)
(AMA) directs and authorizes the
Department to develop standards of
quality, grades, grading programs, and
other services to facilitate trading of
agricultural products and assure
consumers of quality products, which
are graded and identified under USDA
programs. Section 203(h) of the AMA
specifically directs and authorizes the
Secretary of Agriculture to inspect,
certify, and identify the grade, class,
quality, quantity, and condition of
agricultural products under such rules
and regulations as the Secretary may
prescribe, including assessment and
collection of fees for the cost of the
service. The regulations for such
services for processed fruits and
vegetables and related products may be
found at 7 CFR Part 52. AMS also
provides other types of voluntary
services under the same regulations,
e.g., contract and specification
acceptance services, facility assessment
services, and certifications of quantity
and quality. Grading services are
available on a resident basis or a lot-fee
basis. Respondents may request resident
service on a continuous basis or on an
as-needed basis. The user (user-fee) pays
for the service. The AMA and these
regulations do not mandate the use of
these services; they are provided only to
those entities that request or apply for
a specific service. In order for the
Agency to satisfy those requests for
service, the Agency must request certain
information from those who apply for
service. The information collected is
used only by Agency personnel and is
used to administer services requested by
the respondents. Affected public may
include any partnership, association,
business trust, corporation, organized
group, and state, county, or municipal
government, and any authorized agent
that has a financial interest in the
commodity involved and requests
service.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 2.25 hours per
response (225 total hours divided by
100 total annual responses).

Respondents: Applicants who are
applying for grading and inspection
services.
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Estimated Number of Respondents:
100.

Estimated Number of Responses: 100.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 225.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (2) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be sent to Mr. Terry B.
Bane, Processed Products Branch, Fruit
and Vegetable Programs, Agricultural
Marketing Service, U.S. Department of
Agriculture, STOP 0247, 1400
Independence Avenue SW., Washington
DC 20250-0247; fax (202) 690-1527; or
e-mail terry.bane@usda.gov.

All comments received will be
available for public inspection during
regular business hours at the same
address. All responses to this notice will
be summarized and included in the
request for OMB approval. All
comments received will become a
matter of public record and be available
for public inspection during regular
business hours at the same address. All
responses to this notice will be
summarized and included in the request
for OMB approval.

Authority: 7 U.S.C. 1621-1627.
Dated: January 13, 2005.
A.]J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-1181 Filed 1-21-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. # TM-04-13]

National Organic Program (NOP);
Nominations for Task Force Members

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The National Organic
Standards Board (NOSB) at its October
12-14, 2004, meeting recommended the
formation of two ad hoc task force
groups to develop draft organic
standards. One task force will develop
proposed production, handling, and
labeling standards for food and animal
feed products derived from aquatic
animals. The second task force will
develop proposed organic labeling
standards for pet food. This notice calls
for nominations for members to these
two task force groups.

DATES: Written nominations, with
resumes, must be post-marked on or
before February 23, 2005.

ADDRESSES: Nominations should be sent
to Ms. Katherine E. Benham, Advisory
Board Specialist, USDA-AMS-TMP—
NOP, 1400 Independence Avenue, SW.,
Room 4008-S, Ag Stop 0268,
Washington, DC 20250-0268.

FOR FURTHER INFORMATION CONTACT:
Keith Jones, Director, Program
Development, National Organic
Program, 1400 Independence Ave., SW.,
Room 4008-S, Ag Stop 0268,
Washington, DC 20250-0268;
Telephone: (202) 720-3252; Fax: (202)
205-7808; e-mail: keith.jones@usda.gov.
SUPPLEMENTARY INFORMATION:

Why Are These Task Force Groups
Being Formed?

Two areas of agricultural products left
unregulated by the current NOP
regulations are: (1) production,
handling, and labeling standards for
food and animal feed products derived
from aquatic animals and (2) labeling
standards for pet food.

The Organic Foods Production Act of
1990 (OFPA), as amended (7 U.S.C.
6501 et seq.), includes “fish used for
food” within the definition of livestock.
This language provides the authority for
the U.S. Department of Agriculture
(USDA) to establish national standards
for the production, handling and
labeling of these products when they are
to be sold, labeled, or represented as
organic. The USDA interprets the OFPA
language to include both finfish and
shellfish.

During April-May 2000, the NOP
conducted public meetings in Mobile,
Alabama; Anchorage, Alaska; and
Providence, Rhode Island. These
meetings were designed to solicit public
input regarding the potential of
certifying as organic aquatic animals
harvested from aquaculture and wild or
open-sea production. Twenty-nine
individuals presented testimony during
the three public meetings, including
representatives from commercial wild
harvest and aquaculture producers,

organic certification organizations, State
regulatory programs, and consumer and
environmental interest groups. In
addition, the NOP solicited public
comment on this issue in a March 22,
2000, Federal Register notice (65 FR
15579). The USDA received a total of 44
public comments on the questions
raised in this notice.

An analysis of the comments at the
time showed little consensus on organic
certification of products derived from
aquatic animals. Commenters both
favored and opposed developing
production and handling standards for
aquatic animals. In order to more fully
examine the issues raised by the
commenters, the NOSB formed an
aquatic animal task force at its June 6—
7, 2000, meeting. In October 2001, this
task force issued a general
recommendation calling for the
development of standards for the
certification of aquaculture production
and a prohibition on the development of
standards for the certification of wild-
harvested aquatic animals. The full task
force report may be obtained at:
http://www.ams.usda.gov/nosb/
FinalRecommendations/Oct01/
AquaticTaskForce.html., or by
contacting the NOP at the address
shown in this notice.

However, since 2001, the interest in
the certification of aquatic animals has
grown significantly. Some USDA-
accredited organic certification agents
have developed private standards to
address the market demand for these
products. Further, a rider to the
Supplemental Appropriations Bill,
passed by Congress in April 2003,
resolved any previous uncertainty about
whether organic standards for wild-
harvested aquatic animals could be
developed under the authority of the
OFPA (7 U.S.C. 6506 (c)). This new
section reads:

“(c) WILD SEAFOOD

(1) IN GENERAL—Notwithstanding the
requirements of Section 2107(a)(1)(A)
requiring products to be produced only on
certified organic farms, the Secretary shall
allow, through regulations promulgated after
public notice and opportunity for public
comment, wild seafood to be certified as
organic.

(2) CONSULTATION AND
ACCOMODATION—In carrying out
paragraph (1), the Secretary shall—

(A) consult with—

(i) the secretary of Commerce;

(ii) the National Organic Standards Board
established under section 2119;

(iii) producers, processors, and sellers; and

(iv) other interested members of the public;
and

(B) to the maximum extent practicable,
accommodate the unique characteristics of
the industries in the United States that
harvest and process wild seafood.”
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We envision the formation of this
aquatic animal task force as the first step
in a deliberative process that may lead
to the development of production,
handling, and labeling standards for
aquatic animals that are to be sold,
labeled, or represented as organic.

The NOP final regulations (65 FR
80548, December 21, 2000), do not
address the labeling of pet food. In the
preamble to the NOP final regulations,
we stated that “We have not addressed
the labeling of pet food within this final
rule because of the extensive
consultation that will be required
between USDA, the NOSB, and the pet
food industry before any standards on
this category could be considered.”
Since the publication of the final
regulation, the interest in the labeling of
pet food as organic has grown
significantly. Some USDA-accredited
organic certification agents have
developed private standards to address
the market demand for these products.
We envision the formation of this pet
food task force as the first step in a
deliberative process that may lead to the
development of labeling standards for
pet food that is to be sold, labeled or
represented as organic.

What Are the Task Force Groups
Objectives and Time Requirements?

The general objective of these task
force groups is to develop draft organic
standards for: (1) The production,
handling and labeling of food and
animal feed products derived from
aquatic animals and (2) the labeling of
pet food as organic. Draft standards
developed as a result of the task forces’
work will be forwarded to the NOSB for
review and consideration as
recommendations to the Secretary.

The task force on standards for
aquatic animals will be divided into two
working groups—one for animals that
live and are harvested in the wild or
open-sea and another for animals that
live and are harvested under
aquaculture. These working groups will
develop recommendations for
consideration by the full task force,
which will in turn issue
recommendations to the NOSB. The
NOSB will review and consider the
material developed by the task force and
make recommendations to the Secretary.
The aquatic animal task force will be
chaired by the chairperson of the NOSB
Livestock Committee. Each working
group will be limited to 12 individuals.
To the extent permitted by the pool of
nominees, the task force members may
include wild or open-sea fishermen,
aquaculture producers, handlers and
processors of aquatic animals, experts in
aquatic animal health and nutrition,

marine conservationists, consumer
representatives, academics, and
accredited organic certification agents.

The task force on standards for the
labeling of pet food will focus on the
development of standards for product
labeling categories and ingredients to be
used in pet food that is to be sold,
labeled, or represented as organic. In
addition to developing
recommendations on labeling categories
and ingredients, the task force will
prepare a list of substances used in the
manufacture of pet food. The pet food
task force will be chaired by the
chairperson of the NOSB Handling
Committee. The NOSB will review and
consider the material developed by the
task force and make recommendations
to the Secretary. The task force will be
limited to 12 individuals. To the extent
permitted by the pool of nominees, the
task force members may include
representatives of makers of dry,
canned, and semi-moist pet foods and
treats, experts in animal health and
nutrition, veterinarians, ingredient
suppliers, feed control officials,
academics, and accredited organic
certification agents.

We anticipate that members of the
two task force groups will be named 60
days after publication of this notice.
Each task force will be formally
empanelled by the NOSB.

Each task force will be expected to
present its completed proposed
standards at the October-November
2005, NOSB meeting to be held in
Washington, DC.

It is expected that the discussions
between the respective task force
members will be handled through
electronic mail and conference calls. No
face-to-face meetings are anticipated.

What Are the Minimum Skills and
Experience Requirements To Be
Considered for These Task Force
Groups?

Candidates for the aquatic animal task
force should have 5 years of
demonstrable work experience as a wild
or open-sea fisherman, an aquaculture
producer, a handler or processor of
aquatic animals, an aquatic animal
health and nutrition specialist, a marine
conservationist, a consumer
representative, an academic, or an
accredited organic certification agent.
Candidates for the pet food task force
should have 5 years of demonstrable
work experience as a handler, processor
or formulator of dry, canned, and semi-
moist pet foods and treats, an animal
health or nutrition specialist, a
veterinarian, an ingredient supplier, a
feed control official, an academic, or an
accredited organic certification agent.

Candidates with demonstrable
knowledge of organic production and
handling methods and certification
procedures are preferred. Successful
candidates should be aware of the issues
raised and considered by previous
Boards and any subsequent
recommendations. NOSB actions and
recommendations on these and other
issues may be found at: http://
www.ams.usda.gov/nosb/index.htm.

Candidates should submit their
qualifications in a resume or curriculum
vita format. In addition to this
information, candidates should submit,
if applicable, a ““declaration of interests”
list. This list should state all direct
commercial, financial, consulting,
family, or personal relationships that
currently exist or have existed with
business entities that may be regulated
through any future rulemaking on these
issues. The declaration of interests list
should cover activities undertaken by
the candidate during the past 12
months.

Authority: 7 U.S.C. 6501 et seq.
Dated: January 13, 2005.

A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-1180 Filed 1-21-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Office of the Under Secretary,
Research, Education, and Economics;
Notice of the Advisory Committee on
Biotechnology and 21st Century
Agriculture Meeting

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App. II, the United States
Department of Agriculture announces a
meeting of the Advisory Committee on
Biotechnology and 21st Century
Agriculture (AC21).

DATES: February 7-8, 2005, 8 a.m. to 4
p-m. both days. Written requests to
make oral presentations at the meeting
must be received by the contact person
identified herein at least three business
days before the meeting.

ADDRESSES: Williamsburg Room (Room
104A), Jamie L. Whitten Federal
Building, 12th Street and Independence
Avenue, SW., Washington, DC 20250.
Requests to make oral presentations at
the meeting may be sent to the contact
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person at USDA, Office of the Deputy
Secretary, 202 B Jamie L. Whitten
Federal Building, 12th Street and
Independence Avenue, SW.,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Michael Schechtman, Designated
Federal Official, Office of the Deputy
Secretary, USDA, Telephone (202) 720—
3817; Fax (202) 690—4265; E-mail
mschechtman@ars.usda.gov.

SUPPLEMENTARY INFORMATION: The eighth
meeting of the AC21 has been scheduled
for February 7-8, 2004. The AC21
consists of 18 members representing the
biotechnology industry, the seed
industry, international plant genetics
research, farmers, food manufacturers,
commodity processors and shippers,
environmental and consumer groups,
and academic researchers. In addition,
representatives from the Departments of
Commerce, Health and Human Services,
and State, and the Environmental
Protection Agency, the Council on
Environmental Quality, and the Office
of the United States Trade
Representative serve as “‘ex officio”
members.

The AC21 will discuss, with the
intent of finalizing, a draft report on the
issue of the proliferation of traceability
and mandatory labeling regimes for
biotechnology-derived products in other
countries, the implications of those
regimes, and what industry is doing to
attempt to address those requirements
for products shipped to those countries.
The AC21 will further discuss how best
to present this report to the Secretary of
Agriculture. The AC21 at this meeting
will also consider its other wide-ranging
report examining the impacts of
agricultural biotechnology on American
agriculture and USDA over the next 5 to
10 years. In particular, the AC21 will
review portions of the report, in various
stages of development, drafted by
various work groups, specifically the
two introductory report chapters; key
definitions; potential issues to consider;
and preparing for the future. In this
review, the AC21 will provide
comments and suggestions for how the
Committee and work groups can
develop the report and move it toward
completion. The AC21 will seek to
achieve consensus on the contents of
the report.

Background information regarding the
work of the AC21 will be available on
the USDA Web site at http://
www.usda.gov/agencies/biotech/
ac21.html. On February 7, 2005, if time
permits, reasonable provision will be
made for oral presentations of no more
than five minutes each in duration.

The meeting will be open to the
public, but space is limited. If you
would like to attend the meetings, you
must register by contacting Ms. Dianne
Harmon at (202) 720—-4074, by fax at
(202) 720-3191 or by e-mail at
dharmon@ars.usda.gov at least 5 days
prior to the meeting. Please provide
your name, title, business affiliation,
address, and telephone and fax numbers
when you register. If you require a sign
language interpreter or other special
accommodation due to disability, please
indicate those needs at the time of
registration.

Dated: January 11, 2005.
Rodney J. Brown,

Deputy Under Secretary, Research,
Education, and Economics.

[FR Doc. 05-1233 Filed 1-21-05; 8:45 am)]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Forest Service

Northeast Oregon Forests Resource
Advisory Committee (RAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meetings.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committees Act
(Pub. L. 92-463), the Northeast Oregon
Forests Resource Advisory Committee
(RAC) will meet on February 15, 2005
in John Day, Oregon. The purpose of the
meeting is to meet as a Committee to
orient new members, discuss
procedures and future meetings.

DATES: The meeting will be held as
follows: February 15, 2005, 10 a.m. to 4
p-m., John Day, Oregon.

ADDRESSES: The February 15, 2005
meeting will be held at the Malheur
National Forest Supervisors Office, 431
Patterson Bridge Road, John Day,
Oregon.

FOR FURTHER INFORMATION CONTACT:
Jennifer Harris, Designated Federal
Official, USDA, Malheur National
Forest, PO Box 909, John Day, Oregon
97845. Phone: (541) 575-3008.

SUPPLEMENTARY INFORMATION: At the
February 15, 2005 meeting the RAC will
acknowledge newly appointed
members, discuss procedures for
receiving and reviewing proposed
projects in the coming year, and discuss
the meeting schedule for the coming
year. A public comment period will be
provided at 1 p.m. and individuals will
have the opportunity to address the
committee at that time.

Dated: January 14, 2005.
Jennifer L. Harris,
Designated Federal Official.
[FR Doc. 05-1199 Filed 1-21-05; 8:45 am]
BILLING CODE 3410-PK-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-838]

Notice of Amended Final Results of
Antidumping Duty Administrative
Review: Certain Softwood Lumber
Products From Canada

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: January 24, 2005.

FOR FURTHER INFORMATION CONTACT:
Constance Handley or James Kemp, at
(202) 482—-0631 or (202) 482-5346,
respectively; AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street & Constitution Avenue, NW.,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION: On
December 13, 2004, the Department of
Commerce (‘‘the Department”)
determined that certain softwood
lumber products from Canada are being
sold in the United States at less than fair
value, as provided in section 751(a) of
the Tariff Act of 1930, as amended (‘‘the
Act”). See Notice of Final Results of
Antidumping Duty Administrative
Review and Notice of Final Results of
Antidumping Duty Changed
Circumstances Review: Certain
Softwood Lumber Products from
Canada, 69 FR 75921-01 (December 20,
2004) (“Final Results’’). On December
20 and 21, 2004 the petitioner,? the
Abitibi Group,? Tembec Inc. (Tembec),
Tolko Industries Ltd. (Tolko), West
Fraser Mills (West Fraser),
Weyerhaeuser Company
(Weyerhaeuser), Leggett & Platt,3
Ontario Forest Product Industries

1The petitioner in this case is the Coalition for
Fair Lumber Imports Executive Committee. We note
that during the review, submissions have been
made interchangeably by the petitioner itself and by
the Goalition for Fair Lumber Imports, a domestic
interested party. For ease of reference, we will use
the term ““petitioner” to refer to submissions by
either, although we recognize that the Coalition for
Fair Lumber Imports is not the actual petitioner.

2Includes Abitibi-Consolidated Inc., Abitibi-
Consolidated Company of Canada, Produits
Forestiers Petits Paris Inc., Produits Forestiers La
Tuque Inc. and Societe en Commandite Opitciwan.

3Includes Leggett & Platt Ltd., Leggett & Platt
(BC), Ltd. Leggett & Platt, Inc., and Pleasant Valley
Remanufacturing Ltd.
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Association (OFIA),4 and Treeline
Forest Products filed timely ministerial
error allegations pursuant to 19 CFR
351.224(c)(2). On December 27, we
received rebuttal comments from the
petitioner, Canfor Corporation,® Slocan
Forest Products Ltd., Weyerhaeuser,
Leggett & Platt, Quebec Lumber
Manufacturers Association, and its
members (QLMA).

Scope of the Order

The products covered by this order
are softwood lumber, flooring and
siding (softwood lumber products).
Softwood lumber products include all
products classified under headings
4407.1000, 4409.1010, 4409.1090, and
4409.1020, respectively, of the
Harmonized Tariff Schedule of the
United States (HTSUS), and any
softwood lumber, flooring and siding
described below. These softwood
lumber products include:

(1) Coniferous wood, sawn or chipped
lengthwise, sliced or peeled, whether or
not planed, sanded or finger-jointed, of
a thickness exceeding six millimeters;

(2) Coniferous wood siding (including
strips and friezes for parquet flooring,
not assembled) continuously shaped
(tongued, grooved, rabbeted, chamfered,
v-jointed, beaded, molded, rounded or
the like) along any of its edges or faces,
whether or not planed, sanded or finger-
jointed;

(3) Other coniferous wood (including
strips and friezes for parquet flooring,
not assembled) continuously shaped
(tongued, grooved, rabbeted, chamfered,
v-jointed, beaded, molded, rounded or
the like) along any of its edges or faces
(other than wood moldings and wood
dowel rods) whether or not planed,
sanded or finger-jointed; and

(4) Coniferous wood flooring
(including strips and friezes for parquet
flooring, not assembled) continuously
shaped (tongued, grooved, rabbeted,
chamfered, v-jointed, beaded, molded,
rounded or the like) along any of its
edges or faces, whether or not planed,
sanded or finger-jointed.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the

4Includes OFIA members. For a full list of OFTA
members, see letter from OFIA to the Department
dated December 20, 2004.

5Filing on behalf of itself, Abitibi, Buchanan
Lumber Sales, Inc., Tembec Inc., the OFIA (and its
members), the Ontario Lumber Manufactures
Association (and its members), Apex Forest
Products Inc., Aspen Planers Ltd., Downie Timber,
Ltd., Federated Co-operative Limited, Gorman Bros.
Lumber Ltd., Haidai Forest Products Ltd., Manning
Diversified Forest Products Limited, Mill & Timber
Products Ltd., North Enderby Timber Ltd., Selkirk
Specialty Wood Ltd., Tyee Timber Products Ltd.,
West Fraser, and Weyerhaeuser.

merchandise under review is
dispositive. Preliminary scope
exclusions and clarifications were
published in three separate Federal
Register notices.

Softwood lumber products excluded
from the scope:

Trusses and truss kits, properly
classified under HTSUS 4418.90.

I-joist beams.

Assembled box spring frames.

Pallets and pallet kits, properly
classified under HTSUS 4415.20.

Garage doors.

Edge-glued wood, properly classified
under HTSUS 4421.90.97.40 (formerly
HTSUS 4421.90.98.40).

Properly classified complete door
frames.

Properly classified complete window
frames.

Properly classified furniture.

Softwood lumber products excluded
from the scope only if they meet certain
requirements:

Stringers (pallet components used for
runners): If they have at least two
notches on the side, positioned at equal
distance from the center, to properly
accommodate forklift blades, properly
classified under HTSUS 4421.90.97.40
(formerly HTSUS 4421.90.98.40).

Box-spring frame kits: If they contain
the following wooden pieces—two side
rails, two end (or top) rails and varying
numbers of slats. The side rails and the
end rails should be radius-cut at both
ends. The kits should be individually
packaged, they should contain the exact
number of wooden components needed
to make a particular box spring frame,
with no further processing required.
None of the components exceeds 1” in
actual thickness or 83” in length.

Radius-cut box-spring-frame
components, not exceeding 1” in actual
thickness or 83” in length, ready for
assembly without further processing.
The radius cuts must be present on both
ends of the boards and must be
substantial cuts so as to completely
round one corner.

Fence pickets requiring no further
processing and properly classified
under HTSUS 4421.90.70, 1” or less in
actual thickness, up to 8” wide, 6’ or less
in length, and have finials or decorative
cuttings that clearly identify them as
fence pickets. In the case of dog-eared
fence pickets, the corners of the boards
should be cut off so as to remove pieces
of wood in the shape of isosceles right
angle triangles with sides measuring %4
inch or more.

U.S. origin lumber shipped to Canada
for minor processing and imported into
the United States, is excluded from the
scope of this order if the following
conditions are met: (1) The processing

occurring in Canada is limited to kiln-
drying, planing to create smooth-to-size
board, and sanding, and (2) the importer
establishes to U.S. Customs and Border
Protection’s (CBP) satisfaction that the
lumber is of U.S. origin.6

Softwood lumber products contained
in single family home packages or kits,”
regardless of tariff classification, are
excluded from the scope of the orders if
the following criteria are met:

1. The imported home package or kit
constitutes a full package of the number
of wooden pieces specified in the plan,
design or blueprint necessary to
produce a home of at least 700 square
feet produced to a specified plan, design
or blueprint;

2. The package or kit must contain all
necessary internal and external doors
and windows, nails, screws, glue,
subfloor, sheathing, beams, posts,
connectors and, if included in purchase
contract, decking, trim, drywall and roof
shingles specified in the plan, design or
blueprint;

3. Prior to importation, the package or
kit must be sold to a retailer of complete
home packages or kits pursuant to a
valid purchase contract referencing the
particular home design plan or
blueprint, and signed by a customer not
affiliated with the importer;

4. The whole package must be
imported under a single consolidated
entry when permitted by CBP, whether
or not on a single or multiple trucks, rail
cars or other vehicles, which shall be on
the same day except when the home is
over 2,000 square feet;

5. The following documentation must
be included with the entry documents:

A copy of the appropriate home
design, plan, or blueprint matching the
entry;

A purchase contract from a retailer of
home kits or packages signed by a
customer not affiliated with the
importer;

A listing of inventory of all parts of
the package or kit being entered that
conforms to the home design package
being entered;

In the case of multiple shipments on
the same contract, all items listed
immediately above which are included
in the present shipment shall be
identified as well.

We have determined that the
excluded products listed above are

6 For further clarification pertaining to this
exclusion, see the additional language concluding
the scope description below.

7 To ensure administrability, we clarified the
language of this exclusion to require an importer
certification and to permit single or multiple entries
on multiple days, as well as instructing importers
to retain and make available for inspection specific
documentation in support of each entry.
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outside the scope of this order provided
the specified conditions are met.
Lumber products that CBP may classify
as stringers, radius cut box-spring-frame
components, and fence pickets, not
conforming to the above requirements,
as well as truss components, pallet
components, and door and window
frame parts, are covered under the scope
of this order and may be classified
under HTSUS subheadings
4418.90.40.90, 4421.90.70.40, and
4421.90.98.40. Due to changes in the
2002 HTSUS whereby subheading
4418.90.40.90 and 4421.90.98.40 were
changed to 4418.90.45.90 and
4421.90.97.40, respectively, we are
adding these subheadings as well.

In addition, this scope language has
been further clarified to now specify
that all softwood lumber products
entered from Canada claiming non-
subject status based on U.S. country of
origin will be treated as non-subject
U.S.-origin merchandise under the

antidumping and countervailing duty
orders, provided that these softwood
lumber products meet the following
condition: upon entry, the importer,
exporter, Canadian processor and/or
original U.S. producer establish to CBP’s
satisfaction that the softwood lumber
entered and documented as U.S.-origin
softwood lumber was first produced in
the United States as a lumber product
satisfying the physical parameters of the
softwood lumber scope.? The
presumption of non-subject status can,
however, be rebutted by evidence
demonstrating that the merchandise was
substantially transformed in Canada.

Amended Final Results

In accordance with section 751(h) of
the Act, we have determined that

8 See the scope clarification message (3034202),
dated February 3, 2003, to CBP, regarding treatment
of U.S.-origin lumber on file in the Central Records
Unit, Room B—099 of the main Commerce Building.

ministerial errors were made in our
Final Results margin calculations. For a
detailed discussion of the ministerial
error allegations and the Department’s
analysis, see Memorandum to Barbara
Tillman, “Antidumping Duty
Administrative Review of Certain
Softwood Lumber Products from
Canada; Allegation of Ministerial
Errors,” dated January 14 , 2005, which
is on file in the Central Records Unit
(“CRU”), room B—099 of the main
Department building.

In accordance with section 751(h) of
the Act and 19 CFR 351.224(e), we are
amending the final results of the
antidumping duty administrative review
of lumber from Canada to correct these
ministerial errors.

The revised weighted-average
dumping margins for the period May 22,
2002, through April 30, 2003, are listed
below:
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Original | Amended
weighted- | weighted-

average average
Producer/exporter margin margin
(percent- | (percent-
age) age)

Abitibi (and its affiliates Produits Forestiers Petit Paris Inc., Produits Forestiers La Tuque Inc., and Societe En
Commandite SCIEME OPLCIWEN) .......eiiuiiiiie ittt ettt e b e sae e et e e sas e e bt e eae e e bt e sabeebeeeabeesaeeembeenaneebeesnneens 3.12 3.12
Buchanan (and its affiliates Atikokan Forest Products Ltd., Long Lake Forest Products Inc., Nakina Forest Products Lim-
ited,® Buchanan Distribution Inc., Buchanan Forest Products Ltd., Great West Timber Ltd., Dubreuil Forest Products
Ltd., Northern Sawmills Inc., McKenzie Forest Products Inc., Buchanan Northern Hardwoods Inc., Northern Wood,

E=Talo ISTo] [fo IVAV ool I adqoTo [FTor e o To 3 TSROSO U ORI 4.76 4.76
Canfor1° (and its affiliates Canadian Forest Products, Ltd., Lakeland Mills Ltd., The Pas Lumber Company Ltd., Howe

Sound Pulp and Paper Limited Partnership, and Skeena CellUlOSE) .........ccceiiiiiiiiiiiiiiiiiii e 1.83 1.83
Tembec (and its affiliates Marks Lumber Ltd., Excel Forest Products, Les Industries Davidson Inc., Produits Forestiers

Temrex Limited Partnership) 17 ... ettt ettt e bt e e b e sae e et e e sab e e be e eabe e eae e et e e naeeebeesaneenneas 10.59 9.10
Tolko (and its affiliates Gilbert Smith Forest Products Ltd., Compwood Products Ltd., and Pinnacle Wood Products Ltd.) 3.85 3.72
West Fraser (and its affiliates West Fraser Forest Products Inc., and Seehta Forest Products Ltd.) ........ccocceeviiiiiinienineene 0.92 0.91
Weyerhaeuser (and its affiliates Weyerhaeuser Saskatchewan Ltd. and Monterra Lumber Mills Limited) 12 ...................... 8.70 7.99

Review-Specific Average Rate Applicable to the Following Companies:

2 by 4 Lumber Sales Ltd.; 440 Services Ltd.; 582912 B.C. Ltd. (DBA Paragon Wood Products, Lumby); AFA Forest
Products Inc.; A.J. Forest Products Ltd.; A.L. Stuckless & Sons Limited; Abitibi-LP Engineered Wood, Inc.; Age Cedar
Products; Alberta Spruce Industries Ltd.; Allmac Lumber Sales Ltd.; Alpa Lumber Mills Inc.; American Bayridge Cor-
poration; Apex Forest Products Inc.; Apollo Forest Products Ltd.; Aquila Cedar Products Ltd.; Arbutus Manufacturing
Ltd.; Armand Duhamel et fils Inc.; Ashley Colter (1961) Limited; Aspen Planers Ltd.; Associated Cedar Products; Atco
Lumber Ltd.; AWL Forest Products; Bakerview Forest Products Inc.; Barrett Lumber Company Limited; Barrette-
Chapais Ltee; Barry Maedel Woods & Timber; Beaubois Coaticook Inc.; Blanchette et Blanchette Inc.; Bloomfield
Lumber Limited; Bois Cobodex (1995) Inc.; Bois Daaquam Inc.; Bois d’oeuvre Cedrico Inc.; Bois Neos Inc.; Bois
Omega Ltee; Bois Rocam Inc.; Boisaco Inc.; Boucher Forest Products Ltd.; Bowater Canadian Forest Products Incor-
porated; Bridgeside Higa Forest Industries Ltd.; Brittania Lumber Company Limited; Brouwer Excavating Ltd.; Bruns-
wick Valley Lumber Inc.; Buchanan Lumber; Burrows Lumber Inc.; BW Creative Wood; Byrnexco Inc.; C.E. Harrison &
Sons Ltd.; Caledon Log Homes (FEWO); Caledonia Forest Products Ltd.; Cambie Cedar Products Ltd.; Canadian
Lumber Company Ltd.; Cando Contracting Ltd.; Canex International Lumber Sales Ltd.; Canwel Distribution Ltd.; Can-
yon Lumber Company Ltd.; Cardinal Lumber Manufacturing & Sales Inc.; Carrier Forest Products Ltd.; Carrier Lumber
Ltd.; Carson Lake Lumber; Cedarland Forest Products Ltd.; Central Cedar; Centurion Lumber Manufacturing (1983)
Ltd.; Chaleur Sawmills; Cheminis Lumber Inc.; Cheslatta Forest Products Ltd.; Chisholm’s (Roslin) Ltd.; Choicewood
Products Inc.; City Lumber Sales & Services Ltd.; Clair Industrial Development Corp. Ltd. (Waska); Clareco Industries
Ltd.; Claude Forget Inc.; Clearwood Industries Ltd.; Coast Clear Wood Ltd.; Colonial Fence Mfg. Ltd.; Comeau Lum-
ber Ltd.; Commonwealth Plywood Co. Ltd.; Cooper Creek Cedar Ltd.; Cooperative Forestiere Laterriere; Cottle’s Is-
land Lumber Co. Ltd.; Coventry Forest Products Ltd.; Cowichan Lumber Ltd.; Crystal Forest Industries Ltd.; Curley’s
Cedar Post & Rail; Cushman Lumber Co. Inc.; D.S. McFall Holding Ltd.; Dakeryn Industries Ltd.; Deep Cove Forest
Products; Delco Forest Products Ltd.; Delta Cedar Products Ltd.; Devlin Timber Company (1992) Limited; Devon
Lumber Co. Ltd.; Doman Forest Products Limited; Doman Industries Limited; Doman Western Lumber Lid.;
Domexport Inc.; Domtar Inc.; Downie Timber Ltd.; Duluth Timber Company; Dunkley Lumber Ltd.; E. Tremblay et fils
Ltee; E.R. Probyn Export Ltd.; Eacan Timber Canada Ltd.; Eacan Timber Limited; Eacan Timber USA Ltd.; East Fra-
ser Fiber Co. Ltd.; Eastwood Forest Products Inc.; Edwin Blaikie Lumber Ltd.; Elmira Wood Products Limited;
Elmsdale Lumber Company Limited; Evergreen Empire Mills Incorporated; EW Marketing; F.L. Bodogh Lumber Co.
Ltd.; Falcon Lumber Limited; Faulkener Wood Specialities Ltd.; Fawcett Lumber; Federated Co-operative Limited;
Finmac Lumber Limited; Fontaine Inc. (dba J.A. Fontaine et fils Incorporee); Fraser Inc.; Fraser Pacific Forest Prod-
ucts Inc.; Fraser Pacific Lumber Company; Fraser Pulp Chips Ltd.; Fraserview Cedar Products Ltd.; Frontier Mills Inc.;
Georgetown Timber Limited; Georgian Bay Forest Products Ltd.; Gestofor Inc.; Gogama Forest Products; Goldwood
Industries Ltd.; Goodfellow Inc.; Gorman Bros. Lumber Ltd.; Great Lakes MSR Lumber Ltd.; Greenwood Forest Prod-
ucts (1983) Ltd.; Groupe Cedrico Inc.; H.A. Fawcett & Son Limited; H.J. Crabbe & Sons Ltd.; Haida Forest Products
Ltd.; Hainesville Sawmill Ltd.; Harry Freeman & Son Ltd.; Hefler Forest Products Ltd.; Hi-Knoll Cedar Inc.; Hilmoe For-
est Products Ltd.; Hoeg Bros. Lumber Ltd.; Holdright Lumber Products Ltd.; Hudson Mitchell & Sons Lumber Inc.;
Hughes Lumber Specialities Inc.; Hyak Speciality Wood; Industrial Wood Specialities; Industries Maibec Inc.; Indus-
tries Perron Inc.; Interior Joinery Ltd.; International Forest Products Limited (Interfor); Isidore Roy Limited; lvis Wood
Products; J.A. Turner & Sons (1987) Limited; J.D. Irving, Limited; Jackpine Engineered Wood Products Inc.; Jackpine
Forest Products Ltd.; Jamestown Lumber Company Limited; Jasco Forest Products Ltd.; Jointfor (3207021) Canada,
Inc.; Julimar Lumber Co. Limited; Kenora Forest Products Limited; Kent Trusses Ltd.; Kenwood Lumber Ltd.; Kispiox
Forest Products; Kruger, Inc.; Lakeburn Lumber Limited; Landmark Structural Lumber; Landmark Truss & Lumber
Inc.; Langevin Forest Products, Inc.; Langley Timber Company Ltd.; Lawson Lumber Company Ltd.; Lazy S Lumber;
Lecours Lumber Company; Ledwidge Lumber Co. Ltd.; Leggett & Platt; LeggettWood; Les Bois d’Oeuvre Beaudoin &
Gautheir Inc.; Les Bois Lemelin Inc.; Les Bois S&P Grondin Inc.; Les Produits Forestiers D.G. Ltee; Les Produits
Forestiers Dube Inc.; Les Produits Forestiers F.B.M. Inc.; Les Produits Forestiers Maxibois Inc.; Les Produits
Forestiers Miradas Inc.; Les Produits Forestiers Portbec Ltee; Les Scieries du Lac St Jean Inc.; Leslie Forest Prod-
ucts Ltd.; Lignum Ltd.; Lindsay Lumber Ltd.; Liskeard Lumber Ltd.; Littles Lumber Ltd.; Lonestar Lumber Inc.; Lou-
isiana Pacific Corporation; LP Canada Ltd.; LP Engineered Wood Products Ltd.; Lulumco Inc.; Lyle Forest Products
Ltd.; M&G Higgins Lumber Ltd.; M.F. Bernard Inc.; M.L. Wilkins & Son Ltd.; MacTara Limited; Manitou Forest Prod-
ucts Ltd.; Maple Creek Saw Mills Inc.; Marcel Lauzon Inc.; Marwood Ltd.; Mary’s River Lumber; Materiaux Blanchette
Inc.; Max Meilleur & Fils Ltee; McCorquindale Holdings Ltd.; McNutt Lumber Company Ltd.; Mercury Manufacturing
Inc.; Meunier Lumber Company Ltd.; Mid America Lumber; Midland Transport Limited; Midway Lumber Mills Ltd.; Mill
& Timber Products Ltd.; Millar Western Forest Products Ltd.; Millco Wood Products Ltd.; Mobilier Rustique (Beauce)




3362 Federal Register/Vol. 70, No. 14/Monday, January 24, 2005/ Notices

Amended
weighted-
average
margin
(percent-
age)

Original
weighted-
average
margin
(percent-
age)

Producer/exporter

Inc.; Monterra Lumber Mills Limited; Mountain View Specialty Products & Reload Inc.; Murray A. Reeves Forestry Lim-
ited; New West Lumber Ltd.; N.F. Douglas Lumber Limited; Nechako Lumber Co. Ltd.; Newcastle Lumber Co. Inc.;
Nexfor Inc.; Nicholson and Cates Limited; Nickel Lake Lumber; Norbord Industries Inc.; North American Forest Prod-
ucts Ltd.; North Enderby Timber Ltd.; North Mitchell Lumber Co. Ltd.; North Shore Timber Ltd.; North Star Wholesale
Lumber Ltd.; Northchip Ltd.; Northland Forest Products; Olav Haavaldsrud Timber Company; Olympic Industries Inc.;
Optibois Inc.; P.A. Lumber & Planing Mill; Pacific Lumber Remanufacturing Inc.; Pacific Northern Rail Contractors
Corp.; Pacific Western Woodworks Ltd.; Pallan Timber Products (2000) Ltd.; Palliser Lumber Sales Ltd.; Pan West
Wood Products Ltd.; Paragon Ventures Ltd. (DBA Paragon Wood Products, Grindrod); Parallel Wood Products Ltd.;
Pastway Planing Limited; Pat Power Forest Products Corp.; Paul Vallee Inc.; Peak Forest Products Ltd.; Peter Thom-
son & Sons Inc.; Phoenix Forest Products Inc.; Pope & Talbot Inc.; Porcupine Wood Products Ltd.; Portelance Lum-
ber Capreol Ltd.; Power Wood Corp.; Precibois Inc.; Preparabois Inc.; Prime Lumber Limited; Pro Lumber Inc.;
Produits Forestiers Labrieville; Quadra Wood Products Ltd.; R. Fryer Forest Products Ltd.; Raintree Lumber Special-
ties Ltd.; Ramco Lumber Ltd.; Redtree Cedar Products Ltd.; Redwood Value Added Products Inc.; Ridgewood Forest
Products Ltd.; Rielly Industrial Lumber, Inc.; Riverside Forest Products Ltd.; Rojac Cedar Products Inc.; Rojac Enter-
prises Inc.; Rouck Bros. Sawmill Ltd.; Russell White Lumber Limited; Sauder Industries Limited; Sawn Wood Prod-
ucts; Schols Cedar Products; Scierie Adrien Arseneault Ltee; Scierie Beauchesne et Dube Inc.; Scierie Gaston Morin
Inc.; Scierie La Patrie, Inc.; Scierie Landrienne Inc.; Scierie Lapointe & Roy Ltee; Scierie Leduc; Scierie Nord-Sud
Inc.; Scierie West Brome Inc.; Scott Lumber Ltd.; Selkirk Speciality Wood Ltd.; Shawood Lumber Inc.; Sigurdson Bros.
Logging Co. Ltd.; Silvermere Forest Products Inc.; Sinclar Enterprises Ltd.13; Skana Forest Products Ltd.; South-East
Forest Products Ltd.; South River Planing Mills Inc.; Spray Lake Sawmills (1980) Ltd.; Spruce Forest Products Ltd.;
Spruce Products Limited; St. Anthony Lathing Mills Ltd.; St. Jean Lumber (1984) Ltd.; Standard Building Products
Ltd.; Still Creek Forest Products Ltd.; Stuart Lake Lumber Co. Ltd.; Stuart Lake Marketing Company; Sunbury Cedar
Sales Ltd.; Suncoast Lumber & Milling; Sundance Forest Industries; SWP Industries Inc.; Sylvanex Lumber Products
Inc.; T.P. Downey & Sons Ltd.; Taiga Forest Products; Tarpin Lumber Incorporated; Teal-Jones Group; Teeda Corp;
Terminal Forest Products Ltd.; T.F. Specialty Sawmill; TimberWorld Forest Products Inc.; T'loh Forest Products Lim-
ited Partnership; Treeline Wood Products Ltd.; Triad Forest Products Ltd.; Twin Rivers Cedar Products Ltd.; Tyee
Timber Products Ltd.; United Wood Frames Inc.; Usine Sartigan Inc.; Vancouver Specialty Cedar Products Ltd.;
Vanderhoof Specialty Wood Products; Vandermeer Forest Products (Canada) Ltd.; Vanderwell Contractors (1971)
Ltd.; Vanport Canada Co.; Vernon Kiln & Millwork Ltd.; Visscher Lumber Inc.; W.C. Edwards Lumber; W.l. Woodtone
Industries Inc.; Welco Lumber Corporation; Weldwood of Canada Limited; Wentworth Lumber Ltd.; Wernham Forest
Products; West Bay Forest Products & Manufacturing Ltd.; West Can Rail Ltd.; West Chilcotin Forest Products Ltd.;
West Hastings Lumber Products; Western Cleanwood Preservers Ltd.; Western Commercial Millwork Inc.; Western
Wood Preservers Ltd.; Westmark Products Ltd.; Weston Forest Corp.; West-Wood Industries Ltd.; White Spruce For-
est Products Ltd.; Wilkerson Forest Products Ltd.; Williams Brothers Limited; Winnipeg Forest Products, Inc.; Woodko
Enterprises Ltd.; Woodland Forest Products Ltd.; Woodline Forest Products Ltd.; Woodtone Industries, Inc.; Wynndel
(270 ) < I 1o T=Y o TR I (o SR

4.03 3.78

9We note that Nakina Forest Products Limited is a division of Long Lake Forest Products, Inc., an affiliate of Buchanan Lumber Sales.

10 As stated in the final results of changed circumstances review, Canfor's weighted-average margin is based upon a weighted-average of
Canfor's and Slocan’s respective cash deposit rates prior to the merger. See Memorandum from Daniel O’Brien, International Trade Compliance
Analyst, to The File, Re: Cash Deposit Rate for Canfor Corporation (December 13, 2004). We also note that, during the POR, Sinclar Enterprises
Ltd. (Sinclar) acted as an affiliated reseller for Lakeland, an affiliate of Canfor. In this review, we reviewed the sales of Canfor and its affiliates;
therefore, Canfor's weighted-average margin applies to all sales of subject merchandise produced by any member of the Canfor Group and sold
by Sinclar. As Sinclar also separately requested a review, any sales of subject merchandise produced by another manufacturer and sold by
Sinclar will receive the “Review-Specific All Others” rate. Finally, we note that Canadian Forest Products, Ltd. is a wholly owned subsidiary of
Canfor and will receive Canfor's weighted-average margin.

11We note that Produits Forestiers Temrex Limited Partnership is the same entity as the company Produits Forestiers Temrex Usine St. Al-
phonse, Inc. included in the initiation notice. See Notice of Initiation of Antidumping Duty Administrative Review, 68 FR 39059 (July 1, 2003).

12Based on the final results of the changed circumstances review, Monterra shall receive Weyerhaeuser's weighted-average margin until De-
cember 23, 2002; thereafter, the company will be subject to the review-specific average rate. See Notice of Final Results of Antidumping Duty
qunsgedfCircumstances Review, 68 FR 54891 (September 19, 2003).

ee footnote 7.

Cash Deposit Rates

The following antidumping duty
deposits will be required on all
shipments of certain softwood lumber
products from Canada entered, or
withdrawn from warehouse, for
consumption, effective on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(1) of the Act: (1) The
cash deposit rate for the reviewed
company will be the rate listed above;
(2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be

the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, the previous review, or the
original investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous reviews,
the cash deposit rate will be 8.43
percent, the “All Others” rate
established in the less-than-fair-value
investigation. These cash deposit

requirements shall remain in effect until
publication of the final results of the
next administrative review.

Assessment Rates

In accordance with section 19 CFR
356.8(a), the Department will issue
appropriate assessment instructions
directly to CBP on or after 41 days
following the publication of these
amended final results of review to effect
the Final Results and these amended
final results.

We are issuing and publishing this
determination and notice in accordance
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with sections 751(a)(1), 751(h) and
771(i)(1) of the Act.

Dated: January 14, 2005.
Barbara E. Tillman,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E5—-251 Filed 1-21-05; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Marine Protected Areas Federal
Advisory Committee Request for
Nominations

AGENCY: National Ocean Service,
NOAA, Department of Commerce.
ACTION: Notice requesting nominations
for the Marine Protected Areas Federal
Advisory Committee.

SUMMARY: The Department of Commerce
is seeking nominations for membership
on the Marine Protected Areas Federal
Advisory Committee (Committee). The
Committee was established to advise the
Secretary of Commerce and the
Secretary of the Interior in
implementing Section 4 of Executive
Order 13158 and specifically on
strategies and priorities for developing
the national system of MPAs and on
practical approaches to further enhance
and expand protection of new and
existing MPAs.

The Department of Commerce is
seeking up to three highly qualified
individuals. Nominations are sought for
non-federal scientists, resource
managers, and persons representing
other interests or organizations involved
with or affected by marine conservation.
Individuals seeking membership on the
Committee should possess demonstrable
expertise in a field related to MPAs or
represent a stakeholder interest affected
by MPAs. Nominees will also be
evaluated based on the following
factors: marine policy experience,
leadership and organization skills,
region of country represented, and
diversity characteristics.

DATES: Nominations must be
postmarked on or before thirty (30) days
from publication date on this notice.
ADDRESSES: Nominations should be sent
to: Lauren Wenzel, Marine Protected
Areas Center, NOAA, N/ORM, 1305 East
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Lauren Wenzel, Designated Federal
Officer, MPAFAC, National Marine
Protected Areas Center, N/ORM, 1305

East-West Highway, Silver Spring,
Maryland 20910. (Phone: 301-713-3100
x136, Fax: 301-713—-3110); e-mail:
lauren.wenzel@noaa.gov; or visit the
national MPA Center Web site at
https://www.mpa.gov).

SUPPLEMENTARY INFORMATION: In
Executive Order 13158, the Department
of Commerce and the Department of the
Interior were directed to seek the expert
advice and recommendations of non-
federal scientists, resource managers,
and other interested persons and
organizations through a MPA FAC. The
Committee was established in June
2003, and includes 30 members and
nine ex-officio members.

The Committee meets at least twice a
year. Committee members serve for a
term of two or four years.

Each nomination submission should
include the proposed Committee
member’s name and organizational
affiliation, a cover letter describing the
nominee’s qualifications and interest in
serving on the Committee, a curriculum
vitae or resume of the nominee, and no
more than three supporting letters
describing the nominee’s qualifications
and interest in serving on the
Committee. Self-nominations are
acceptable. The following contact
information should accompany each
submission: the nominee’s name,
address, phone number, fax number,
and e-mail address if available.

Nominations must be postmarked no
later than 30 days from the date of this
notice (See ADDRESSES above). The full
text of the Committee Charter and its
current membership can be viewed at
the Agency’s Web page at http://
mpa.gov/fac.html.

Dated: January 13, 2005.
Eldon Hout,

Director, Office of Ocean and Coastal
Resource Management.

[FR Doc. 05-1208 Filed 1-21-05; 8:45 am)|]
BILLING CODE 3510-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 011805A]

The Institute of Medicine Food and
Nutrition Board; Orientation Public
Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of meeting.

SUMMARY: The Institute of Medicine
Food and Nutrition Board will meet in
Washington, D.C. The meeting agenda
can be found in the SUPPLEMENTARY
INFORMATION section of this notice.
DATES: The meeting will begin at 1 p.m.
and adjourn at 4 p.m. on Tuesday,
February 1, 2005.

ADDRESSES: The meeting will be held at
the National Academy of Sciences
Lecture Room, 2100 C Street, N.W.,
Washington, D.C.

National Marine Fisheries Service/
National Seafood Inspection Laboratory
address: 705 Convent Ave., Pascagoula,
MS 39567.

FOR FURTHER INFORMATION CONTACT: E.
Spencer Garrett, National Seafood
Inspection Laboratory; telephone: 228-
769-8964.

SUPPLEMENTARY INFORMATION: The
committee’s agenda includes the
following issues: nutrient relationships
in seafood - selection to balance benefits
and risks.

Background

Seafood contributes a variety of
nutritional benefits to the American
diet. They are sources of protein,
calcium, iodine, copper, zinc, and
omega—3 fatty acids. Furthermore, some
nutrients may affect bioavailability,
toxico-dynamics, and target-organ
transport, and thus affect the
toxicological response to certain
compounds. Contamination of marine
resources, however, whether by
naturally-occurring or introduced
toxicants, is a concern for U.S.
consumers because of the potential for
adverse health effects. Human exposure
to toxic compounds through seafood can
be managed by making choices that
provide desired nutrients balanced
against exposure to such compounds in
specific types of seafood that have been
found to pose a particular health risk.
Consumers, particularly subpopulations
that may be at increased risk, need
authoritative information to inform their
choices. The National Marine Fisheries
Service has contracted with the National
Academies of Science to produce a
report that will recommend approaches
to decision-making for selecting seafood
to obtain the greatest nutritional
benefits, balanced against exposure to
potential toxicants and identifies data
gaps and research needs. The study
objectives will include:

1. Identifying and examining the
routes of entry of naturally-occurring
and introduced toxicants into the food
supply, through seafood sources, and
evaluating food consumption patterns of
the U.S. population to estimate current
levels of intake exposure.
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2. Assessing the evidence on
availability of specific nutrients in
seafood compared to other food sources
and determine the impact of modifying
food choices to reduce intake of
naturally-occurring and introduced
toxicants on nutritional intake and
status within the population, including
vulnerable population subgroups.

3. Developing a decision path, geared
to the needs of U.S. consumers, for
selecting seafood to obtain maximal
nutritional benefits while minimizing
potential exposure risks.

4. Identifying additional data needs
and making recommendations for future
research, including assessment of the
mitigation effects of nutrients on
toxicants in seafood.

Agenda
Tuesday, February 1, 2005

1:00 p.m.: Welcome, Introductions,
and Purpose of the Public Session

Presentations from the Sponsoring
Agency

1:10 p.m.: U.S. Department of
Commerce, National Oceanic and
Atmospheric Administration, National
Marine Fisheries Service

2:10 p.m.: U.S. Department of Health
and Human Services, Food and Drug
Administration

2:40 p.m.: U.S. Environmental
Protection Agency

3:10 p.m.: Break

3:30 p.m.: Open Discussion.
Interested individuals and organizations
are invited to present their views during
this part of the open session. To be
considered for a 3-minute presentation,
please provide topic and contact
information to Sandra Amamoo-Kakra
no later than January 25, 2005, by fax
(202) 334-236, or by email
(samamook@nas.edu).

4:00 p.m.: Adjourn
Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Helen Allen, 907—
271-28009, at least five working days
prior to the meeting date.

Dated: January 18, 2005.
Emily Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-1234 Filed 1-21-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 011105H]

Endangered Species; Permit No. 1299

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Scientific research permit
modification.

SUMMARY: Notice is hereby given that a
request for modification of scientific
research Permit No. 1299 submitted by
Raymond R. Carthy has been granted.

ADDRESSES: The modification and
related documents are available for
review upon written request or by
appointment in the following office(s):
Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289, fax (301)427—2521; and
Southeast Region, NMFS, 9721
Executive Center Drive North, St.
Petersburg, FL 33702-2432; phone
(727)570-5301; fax (727)570-5320.

FOR FURTHER INFORMATION CONTACT:
Patrick Opay or Ruth Johnson,
(301)713-2289.

SUPPLEMENTARY INFORMATION: The
requested amendment has been granted
under the authority of the Endangered
Species Act of 1973, as amended (ESA;
16 U.S.C. 1531 et seq.) and the
provisions of 50 CFR 222.306 of the
regulations governing the taking,
importing, and exporting of endangered
and threatened fish and wildlife (50
CFR 222-226).

The modification extends the
expiration date of the Permit from
December 31, 2004, to December 31,
2005, for takes of green (Chelonia
mydas), loggerhead (Caretta caretta),
and Kemp’s ridley (Lepidochelys
kempii) sea turtles. The permit allows
Dr. Carthy to conduct sea turtle research
in the Gulf of Mexico waters of
northwestern Florida. The purpose of
the research is to (1) study the use of
coastal waters by both juvenile and
adult loggerhead, green, and Kemp’s
ridley sea turtles along the St. Joseph
Peninsula, St. Joseph Bay, Florida; (2)
examine the inter-nesting movements
and habitat usage of adult loggerhead
turtles along the northwestern coast of
Florida; (3) examine the species
composition, population densities and
habitat utilization in coastal bays in the
same area by juvenile sea turtles; and (4)
track gross movements and seasonal

migrations of the three species of
juvenile sea turtles initially captured in
the study area utilizing satellite
telemetry.

Issuance of this modification, as
required by